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In a novel application of the doctrine of judicial review, this 
Court has apparently held that whenever the Commission decides not to 
institute an injunctive action for alleged violation of its proxy 


tules, it must necessarily first make a legal determination that is 
1/ 
reviewable in a court of appeals. This unnecessary judicial intrusion 


1/ Also, this Court may have misunderstood the fact that the Commis- 
sion'’s records do not show that the’ Commission, as distinguished 
from its staff, had reached any legal opinion as to the propriety 
of the exclusion from Dow Chemical Company's proxy statement of 
the stockholder proposal involved. : 


We assume, in the light of the discussion at pages 27-28 of the 
Court's opinion, that this Court does not purport to hold review- 
able a determination by the Commission not to give an opinion in 
the nature of a declaratory judgment or a determination by the 
Commission not to institute an enforcement proceeding in the 
district court. 
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into the administration of the Commission's proxy rules not only obliterates 
careful distinctions drawn by Congress between the Commission's authori- 
zation with respect to proxies under the Securities Exchange Act of 
1934 and under the Public Utility Holding Company Act of 1935, with 
consequent confusion and impairment of enforcement procedures of benefit 
to corporate shareholders, but also impairs the effectiveness of private 
enforcement actions by which corporate shareholders have been enabled 


to vindicate their rights. | 


This Court's determination is at odds with the otherwise nearly 


unanimous recognition by courts and commentators of the informal, non- 
aes 
appealable nature of decisions made by the Commission with respect to 


enforcement of the proxy rules it has adopted under the Sécurities 
2/ | 

Exchange Act of 1934 and ignores the Commission's long-standing 
3/ 


construction of its own procedural requirements. The rationale of 


2/ As to courts, see, e.g., Peck v. Securities and Exchange 
Commission, C.A. 2, No. 22,289, April 7, 1952; Leighton Vv. 
Securities and Exchange Commission, C.A. 2, No. 26,458, 

Nov. 3, 1960; Klastorin v. Roth, 353 F. 2d 182, 183 n.2 
(C.A. 2, 1965); cf. J. I. Case Co. v. Borak, 377 U.S. 426, 
432 (1964); Securities and Exchange Commission v. H mwood , 
{'61-'64 Decisions] CCH Fed. Sec. L. Rep. 491,125 (S.D. Cal., 
1961), modified on other grounds, 298 F. 2d 641 (C.A. 9), 
certiorari denied, 371 U.S. 814 (1962). 


As to commentators, see, e.g., Aranow & Einhorn, Pro: 
Contests for Corporate Control 465 (2d ed., 1968); III Loss, 
Securities Regulation 1896 (1961), as supplemented, VI Loss 
at 4026 (1969); Commission on Organization of the Executive 
Branch of the Government, Task Force Report on Leva Services 
and Procedures 189 (1955); 1 Davis, Administrative’ Law 
Treatise, Section 4.09 (1958); Clusserath, The Amended Stock- 


ane 


holder Proposal Rule: A Decade Later, 40 N.D. Law. 13, 


17, 42-43 (1964). 


Brief of Respondent in Support of Motion to Dismiss Petition 
for Review at pp. 11-15, Peck v. Securities and Exch ange 
Commission, C. A, 2, No. 22,289, April 7, 1952; Brief of the 
Securities and Exchange Commission, amicus curiae, pp. 4-6 , 
Klastorin v. Roth, supra, n.2; cf. Letter of Byron D. Woodside, 
5 continued 
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the decision will result in the creation of substantial procedural 


impediments to the pursuit of private remedies under the proxy rules 


that the Supreme Court, in J. I. Case Co. v. Borak, 377 U.S. 426, 432 


(1964), has found to be a "necessary supplement to Commission 

action"; consequently, it is contrary to that Court's mandate that 

in such cases unwarranted obstacles not be placed in the path of a 
private litigant, Mills v. Electric Autolite Co., 396 U.S. 375, 382 
(1970). It will also severely limit future employment of the pro- 
cedural mechanism through which the Commission has been able, without 
resort to direct legal action, informally to persuade persons filing 
proxy material to conform to the views of the Commission or its staff, 
including requirements with respect to the inclusion of stockholders' 
proposals that might otherwise have been rejected. The rationale of the 
opinion accepts as correct and is based upon this Court's construction of 
two district court deckefouss Peck v. Greyhound Corp., 97 F. Supp. 679. | 
(S.D. N.Y., 1951) snd Union Pacific R. Co. v. Chicago & N.W. Ry. Co., 

226 F. Supp. 400 408 (N.D. Ill., 1964), the first of which was not 
cited by the parties to this action for the proposition relied upon, 

and the second of which was not urged to be applicable in the manner 
held by this Court, Both, as applied, are in our view inconsistent 

‘with the above-cited.Supreme Court decisions. This Court's opinion 

may also have failed to recognize that another case it cites as 


to the nature of the Commission's procedure, Dyer v. Securities and 
ee 


aw (continued) : 
Director of the Commission's Division of Corporation Finance, 
{'52-"56 Transfer Binder] CCH Fed. Sec. L. Rep. $90,659 
(March 4, 1954) at p. 92,003. 


’ 
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Exchange Coumission, 291 F. 2d 774 (C.A. 8, 1961), involves a different 


statute and a different procedure. 


l. By injecting the judiciary into any proxy dispute, this Court 
has, in effect, substituted its ud t for that of' the Conm- 
mission as to the merits of employing informal procedures for 
: negotiating compliance with the proxy rules. S| 


Section 14 of the Securities Exchange Act, 15 v..c. 78n, ‘makes it 
unlawful for persoas to solicit proxies “in contravention of such rules and 
Tegulations as the Commission may prescribe as necessary | or appropriate 
in the public interest or for the protection of savestors SA 
If these rules are violated the Commission's only meaningful remedy is 
to bring an injunctive action in a district court against the violator. 

For the bensfit of those who mst comply with its proxy Tegula- 
tions, the Commission has adopted certain procedures to enable the 
Commission or its staff to attempt to persuade those required to comply 
to accept its views without the necessity of resorting to the available 
judicial remedy. Thus, preliminary copies of a proxy statenent and 
accompanying material are required "to be filed with the Commission 
at least 10 days prior to the date definitive copies of aS material 
are first sent or given to securityholders, or such shorter period 
prior to that date as the Commission may authorize upon a shoving of 
good cause Sorc Similarly, preliminary copies of additional 
soliciting material must be filed in advance with the comtsston.” 
And provision is also made for the subsequent filing of the “definitive 


"Rule 1éa~6(a), 17 CFR 206.14a-6(a). 
Rule 14a-6(b), 17 CFR 240.14a-6(b). 
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6/ 
copies" of these materials. During the period subsequent to the filing 


of preliminary materials the rules contain an adnonition that the printing 
of definitive copies be deferred "until the comments of the Commission's 
staff have been received and coe veveate Usually the companies accede 
to the staff's suggestion unless they are able to convince the staff 

why the suggested changes should not be made. Should they not agree 

to make the changes ultimately requested, the Commission determines 
whether it should bring an injunctive action. 

Where there is a proxy contest (e-g., tare are opposition can- 
didates for the board of directors), normally each side complains to 
the Commission's staff that the definitive material distributed by the 
other side to shareholders has violated the proxy rules, sometimes 
setting forth facts that may not theretofore have been known to the 
staff. In such situations the Commission or its staff may ask that 
correcting materials be sent out; if this is refused, the Commission 
determines whether it should seek an injunction. 

The procedure is not dissimilar from that respecting the share- 
holder's proposals in this case. Among the rules adopted by the Con- 
mission, that involved in this case, Rule 14a-8, 17 CFR 240.14a-8, 
requires that a corporation's proxy soliciting material contain stock- 
holder proposals, subject to certain exceptions. Under paragraph (d) 
of that rule, 17 CFR 240.14a-8(d), if the management asserts that a 


proposal may be omitted from its proxy statement, it must file the 


proposal with the Commission together with a statement of the reasons 


Scere ipa ias one earns teadnlareant eee rr eye 


Rule 14a-6(c), 17 CFR 240.14a-6(c). 


Note to Rule l4a-6, 17 CFR 240.14a-6. 


why it deems the omission to be proper and a supporting opinion of 
counsel; it mst also notify the securityholder of its intention to 
omit the proposal. In such a case, the staff will, of ns listen 
to the securityholder's arguments that the proposal should have been 
included, just as the staff will listen to arguments in 4 proxy contest 
that material sent out by the other side has been misleading, or the 


staff will hear any other charges of violation of statutes administered 
by the Commission. Whether or not the Commission is consulted by the 
staff in any of these situations depends on the circumstances or novelty 


of the problem and whether or not such consultation has been requested. 
In any event, and independent of whether the Conmission determines 


to bring an action to seek to enjoin activities violative of the proxy 


rules, it is clear that any person who claims tc be injured by a proxy 


violation can bring such an action. In J..I. Case Co. v. Borak, supra, 
377 U.S. 426, and Mills v. Electric Autolite Co., supra. 396 U.S. 375, the 
Supreme Court emphasized that the district courts are enpovered to 

give all appropriate relief to a private litigant injured by a violation 


of the proxy rules. | 
Congress could have provided for a formal order to be issued by 
. 
the Commission in proxy matters, and, indeed, did so in the year follow- 


ing the adoption of the Securities Exchange Act. In the Public Utility 


Holding Company Act of 1935, Section 12(e), 15 U.S.C. 791(e), makes 
unlawful the solicitation of “any proxy, .. . regarding any security 


‘of a registered holding company or a subsidiary company thereof in 
contravention of such rules and regulations or orders as the Commission 
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deems necessary or appropriate for the protection of investors or consumers 
or to prevent the circumvention of the provisions of . .." that Act 

“or the rules, regulations, or orders thereunder" (emphasis supplied). 

While the rules adopted under Section 14(a) of the Securities Exchange 

Act, 15 U.S.C. 78n(a), are made applicable with respect to certain solici- 
tations under the Holding Company acto it is provided that certain solici- 
tations may not be made except pursuant to a declaration, upon which the Conm- 
mission may order 2 hearing and that, if the Commission does "issue an 
order for a hearing on a declaration under this tule, such declaration shall 


become effective only pursuant to the further order of the Commission 


10/ 


and subject to such terms and conditions as the Commission may prescribe." 


Since orders under the Holding Company Act may "be issued only after 
11/ 3 

opportunityfor heaiing," in the latter situations a very different 

procedure is provided from the informal procedure otherwise applicable 


to proxy solicitatitons--a formal hearing or oppertunity therefor is 
12/ 


contemplated and ar. order issues that is directly subject to court review 


It was for violation of such an order that the Commission's action 


in Dyer v. Securities and Exchange Commission, supra, cited at pages 
20 and 28 n.19 of this Court's opinion, was brought. 


Rule 61, 17 CFR 250.61. 

Rule 62(a) and (4), 17 CFR 250.62(a) and (4). 
Rule 62(e), 17 CFR 250.62(e). 

Section 20(c), 15 U.S.C. 79t(c). 


Section 24(a), 15 U.S.C. 79x(a). 
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This Court's opinion would appear to obliterate the careful 
distinction drawn by Congress and this Commission between the procedure 
under the Holding Company Act, whereby the Commission is authorized to 
enter an order, and the procedure under the Securities | change Act 


| 13/ 
whereby the Commission is authorized merely to adopt rules. _ 


| 
2. The necessary consequence of this Court's decision is seriously to 
impair as a meaningful remedy private enforcement actions, which are 
the only means under the statute involved throug which private rights 
can be vindicated, at least with respect to exclusion of a shareholder 


proposal from a particular proxy statement. 


In our view, the plain import of J. I. Case Co. vy Borak, supra, and 
Mills v. Electric autolite Co., supra, is that a shareholder whose proposal 
is rejected for inclusion in management's proxy naterials has an unqualified 
right, with or without prior consultation with this Commission, to sue in 
an appropriate district court and obtain prompt resolution of his dispute 
with management--irrespective of any views that might be held by this Commission 
as to the merits. To be consistent with the opinions in those cases a district 


court is obliged to take such steps as might be necessary to assure an effective 


remedy—-perhaps enjoining the distribution of management's proxy materials or 
| 
the holding of a shareholders' meeting, together with any interim relief 
| 


that might be suitable should management show an inclination toward unnecessary 


delay. | 


The basic assumptions upon which this Court's analysis of the ques- 


tion of reviewability is predicated place insuperable obstacles in the path 
of private litigants. Manifestly essential to the internal logic of the 
| 


13/ =‘ The language of the Securities Exchange Act, vather than that of 
the Public Utility Holding Company Act, was used in the subsequently 
‘adopted Investment Company Act of 1940. See Section 20(a) thereof, 
15 U.S.C. 80a-20(a). 


decision are (1) that as a condition precedent to a private action a stock- 
holder must first seek relief from the Cssitige to and (2) that, if the 
Commission (or perhaps its staff) fails to agree with the shareholder as 
to the merits of his claim, such deference would or should be given by the 
district court to the Commission's failure to agree with the shareholder's 


view of the merits as effectively to oe the burden of proof from management 
15 
to the shareholder (Slip Op, 13-14). _ 
In support of the first proposition--the exhaustion doctrine-- 


this Court relies (Slip Op. 13 n. 9, 20 and 34) solely upon Peck v. 
/ 


16. 
_ Greyhound Corp., supra, 97 F, Supp. 679. While we do not read that case 
1z/ 
as holding that the exhaustion doctrine is applicable, more significantly, 


er 
14/ See Slip Op. 13: 


". . . the Medical Committee has been forced to undergo 
a two-stege administrative proceeding compelled by the 
risk that failure to do so would preclude judicial relief 
by virtue of the exhaustion doctrine... ." 


This would apparently be true even though the burden is upon manage- 
ment to show it was entitled to rely upon an exception to the basic 
provision of Rule 14a-8 that shareholder proposals must be included. 


19 Fed. Reg. 246 (1954); and see, e.g., Securities and Exchange 
Commission v. Ralston Purina Co., 346 U.S. 119, 126 (1953). 


The only citation of this case by the parties was in the Medical 
Committee's brief (pp. 30-32). The case was not cited in support 
of the exhaustion doctrine but merely for the substantive con- 
clusion that the Medical Committee's specific proposal did not 
fall within the exclusionary language of Rule 14a-8(c), 17 CFR 
240 .14a~8(c) . : 


The opinion itself recites that a decision had been made by the 
Commission. Until clothed in the mantle of respectability by this 
Court's decision herein, that case's contribution to the law was 
that of a "good example" of a “Court's misunderstanding of the 
Commission's informal review procedure . .. ." Aranow & Einhorn, 
Proxy Contests for Corporate Control, 465 n. 9 (2d ed. 1968). It 
is appropriate here to note that in the year following the district 
court's decision, Mr. Peck, having undeniably exhausted whatever 


(continued) 
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| 
for reasons discussed below, we think application of such! a doctrine would 
| 
serve no useful purpose and would undermine the value of private rights 
of action upheld in the Supreme Court cases we have cited, 
Application of the exhaustion doctrine in the present context incor- 
rectly assumes that the Commission, rather than acting in the public 


interest, must champion the cause of individual shareholders and 


provide a proper forum for the vindication of their rights. Thus, the 


purpose of the Comrission's enforcement of Rule 14a-8 is not designed to 
protect a particulir shareholder with respect to a particular proposal 
submitted for inclusion in a particular proxy statement, but rather is 

to protect, generaily, the rights of all shareholders to have such proposals 
included in the proxy statement where appropriate, while avoiding the 


confusion and expe::se of including a potential m2ltitude of inappropriate 
18/ | 
shareholder proposals. | 


| 
This Court's view that in a private action a shareholder who had 


failed to persuad. the Commission of the merits of enforcement action 
| 


would have the "burden . . . of overcoming" the ‘adverse Commission deter- 
tiination"--its second basic premise--is supported only by ¢itation to 


| 
(continued) 
remedies this Court now assumes to exist, found his petition for 
review of the Commission's decision as to his stockholder proposal 
summarily dismissed by the Court of Appeals for the 'Second Circuit: 


"A motion having been made . . . to dismiss the petition 

for review for lack of jurisdiction . . . said motion . .. 

is granted . . . ." Peck v. Securities and Exchange Commission 
(C.A. 2, No. 22,289, April 7, 1952) (emphasis added). 


- Through its fi irement, Rule l4a-8 assures that the Commission 
Sees a See ee dispute over the inclusion of a shareholder 
proposal in proxy material. Should it find a need for further in- 
formation which is not voluntarily submitted, it has! investigative 
power adequate to compel its production. Securities Exchange Act, 
Section 21(a), 15 U.S.C. 78u(a). And should it find enforcement 
action appropriate in the public interest no self-serving prompting 


by private individuals will be required. : 
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Union Pacific R, Co. v. Chicago & N.W. Ry. Co., 226 F. Supp. 400, 408 


(N.D. Ill., 1964). That case holds, as do others, that deference should 


19/ 
be accorded the Commission's interpretation of its own rules. 


But a conclusion whether or not to institute a proceeding, which may involve 


a determination as to the meaning of a rule, is not entitled to the same 
weight as a determination of an agency in a proceeding held for the purpose 
of adjudicating rights. As was observed by Judge Learned Hand in Fishgold 


v. Sullivan Drydock & Repair Corp., 154 F. 2d 785 (C.A. 2), affirmed, 328 
U.S. 275, 290 (1946), 

", . . the position of a public officer, charged with 
the enforcement of a law, is different from one who must 
decide a dispute. If there is a fair doubt, his duty 
is to presert this case for the side which he represents, 
and leave decision to the court . . . upen which lies the 
responsibility of decision . . . . -Since such rulings 
need not have the detachment of a judicizl, or semi-judicial 
decision, a.d may properly carry a bias, it would seem that 
they should not be as authoritative ... ." 


See also Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). Certainly, 


1 ee 


19/ It was cited in our brief (pp. 20-21) for the proposition that this _ 
Court should give deference to the Commission's interpretation of 
its procedures under Rule 14a-8. 


While looking "to the Commission's rules" as a source upon which 

to base its analysis of what it considered to be a close question 

of procedural formality (Slip Op. 15), this Court, although urging 
deference for other purposes, inexplicably fails to give any proba- 
tive significance whatever to the Commission's view of its own 
procedures as.being purely informal and advisory in nature. This 

is all the more surprising since prior to this decision, so far as 
we are aware, the Commission's construction was universally accepted 
as correct, see nn. 2-3, supra; cf. Slip Op. 9n.5. In this 
connection, it may be noted that aside from the single filing require- 
ment of Rule 14a-8(d), this Court cites no additional element of 

the “elaborate procedures" to which it refers (Slip Op. 21) other 
than the "possibility" of submitting legal arguments to the 
Commission (Slip Op. 19). — 


-12- 


where a private party sues to vindicate his rights, any conclusion of this 
| 


character that may have been reached by the Coumission is, in any event, 
entitled to no greater weight adverse to the shareholder who sues than would 


be appropriate in favor of the Commission in an action brought by the Commis- 

_ sion itself. | 

It would appear that a shareholder is, by virtue of this Court's 

decision, now compelled to endure not merely a two-Stage Ae 

___ Procedure—-which was heretofore an available option—-but = as well, 

be obliged to pursue a third stage of appellate review and a fourth 
stage upon remand, with the prospect of a private enforcement action 
against his true adversary still in the offing. Thus, the decision 

seems to create, rether than to avoid, a circuitous pach to resolution 

of the ultimate cortroversy. Not only is resort to the district court 


in the first instar.ce a more direct approach, but there is ample reason 


to find that a district court is no less qualified than the Commission, 


and better qualifted than a court of appeals, to resolve in the first 
| 20/ 


instance the type of controversy which normally arises under Rule 14a-8, 


20/ The Commission has no special expertise on questions of state law 

ra which are frequently raised in comnection with these matters, 
since a proposal inappropriate for shareholder consideration 
under state law may be excluded, see Rule 14a-8(c) (2), 17 CER 
240.14a-8(c)(1). Likewise, a district court is a, 


tual issues. They 
ly from the tyranny 
ek to employ the 


from again offering 
(c)(4),' 17 CFR 240.14a- 
ailed to appear to 


(continued) 
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It should be noted also that the "pragmatic considerations" (Slip Op. 
12) advanced, as well as the other factors relied upon by this Court, would 
seem in reason to apply equally as in the present case to a petition for 
review which may hereafter he filed by a corporate Management "aggrieved" by 
@ determination that enforcement action would be appropriate in a particular 
case Presumably, therefore, even where a shareholder has indeed con- 
vinced the Commission of the apparent merits of his Position, the consequence 
of this Court's decision will, once again, through delay of an intervening 
appeal, serve to defeat his purpose. And it is by no means certain that 
on the basis of the present decision management might not be able to delay 
enforcement action by the Commission itself through a petition to review 
the merits of the legal decision upon which that action is based filed in 


anticipation of an injunctive action. 


20./ (continued) 


es 


spects, 
And, finally, 


that too may be excluded without 
its of the Proposal. Rule 14a-8(c) (2), 
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3. The Commission's responsibility on remand is unclear. 


By its mandate this Court directs the Commission "reconsider" (Slip 


Op. 41) the determination it "ostensibly" made (Slip Op.| 27) as to the 


application of its proxy rules to the Medical Committee's resolution. 


But since, as this Court has been advised, the present membership of 


the Commission cannot determine the basis upon which the Commission 


determined earlier "to raise no objection to the omission from the 


management's proxy statement of certain resolutions proposed by the 
22/ | 


Medical Committee... ," the mandate seemingly nonce this 

Commission to issue an opinion in the nature of a declaratory judgment, 

although the decision whether to render such a judgment rests "in 

its sound discretion." 5 U.S.C. Section 554(e). ! 
| 


The status of such a Commission opinion is unclear. It can 


hardly be binding upon management, which was not a party!to this appeal, 


and ‘which is entitled to defend its position in the district court 


should an action be brought either by the Commission or the shareholder. 


It should not be binding upon the shareholder who should be free to 
pursue a prompt and effective remedy in the district court rather than 
having to seek further appellate review with respect to the content 


of the Commission's opinion. , 


: ae a 
22/ ‘It was because the Commission did not believe it had taken any 
position that the Commission presented no argument on the merits 


to this Court, not because it had not “deigned" to do so (Slip 
Op. 30). 


| 

A similar misunderstanding by this Court of the Commission's position 
relates to the “vacillation" (Slip Op. 7) of the Commission as to its 
argument that the petition for review had not been filed within the 
jurisdictional time period. While feeling obliged|to bring this 
jurisdictional question to the Court's attention, we did not press 
the point in our original motion because at that time counsel was 

not aware, as it was when the renewed motion was made, that the 
Medical Committee had been fully apprised of the Commission's deter- 


mination by telephone on the date it was made. 


CONCLUSION 


In the light of the foregoing discussion, we believe this Court 


should reconsider its determination; and, because of the dmportance of 
| 


” this decision, we suggest that it is an appropriate case for the reconsidera- 


tion of the Court en banc. | 
Respectfully submitted, 
| 


PHILIP A. LOOMIS, JR. 
General Counsel 
DAVID FERBEF | 
Solicitor 
RICHARD E. NATHAN 
Special Coursel 


HARVEY. L. PITT 
Attorney 


- Securities and as Commission 
Washington, D.C. 20 


AUGUST 1970. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23105 


MEDICAL COMMITTEE FOR HUMAN RIGHTS 
Petitioner 


Vv. 


SECURITIES AND EXCHANGE COMMISSION 
Respondent 


ON PETITION TO REVIEW AN ORDER OF 
THE SECURITIES AND EXCHANGE COMMISSION 


—— 


Of Counsel: Roberts B. Owen 


Edwin M. Zimmerman 888 Sixteenth Street, N.W. 


Richard B. Herzog Washington, D. C. 20006 
Paul S. Hoff 


Attorney for Medical Committee 


Covington & Burling for Human Rights 


88 Sixteenth Street, N.¥. 
Washington, D. C. 20006 


~, amt oe 
" 
“St 4 
ATE 3. 
. 


CHAIRMAN’S OFFICE 
. RECEIVED 
- - S | 


MAR 4 5 1368 


“@ EXCH. COMM 
SEC. & EXCH, Cech 


11, 1968 


Secretary 

Dow Chemical Company 
General Office Building 
2030 Abbott Road Center 
Midjand, Michigan 48640 


Dear Sir: ; 
The Medical Committee for Human Rights, through a generous 
gift, has become owner of shares in Dow Chemical Company. 
While we are pleased to be beneficiaries of such support, it 
has been called to our attention that at least one of the 
products manufactured by our company raises moral and ethical 
questions pextinent to the goals of thé Medical Committee for 
Human Rights. es 


> | 
I refer, of course, to the production of napalm. After con- 
suitation with the executive body of the Medical Committee, 
X have been instructed to request an amendment to the charter 
ef our company, Dow Chemical. We have learned that we are 
technically late in asking for an amendment at this date, but 
we wish to observe thet it is a matter of such great urgency 
that we think it is imperative not to delay until the share- - 
holders" meeting next year. We. respectfully request that this 
proposal be included in the proxy statement which will be sent 
to the shareholders informing them of the matters to be con-— 
sicGered at the meeting of May 8, 1968. 

_We hope you will be able to comply with this request, though 
jate, because delay could result in the horrible death and 
suffering of thousands of civilians inflicted by our product; 
particularly in Vietnam, but not only there. Should you be 
unable to consider this request for technical reasons, we might 
have to turn to cther sharcholders to obtain a special share- 
holders' meeting te consider the proposal. This unnecessary 
expense covld be avoided if our proposed amcndment is simply 


{1e) | . 
vice chairmen scerctary ; treasurer 
a D. Younus, M.D. T.G.G. Wit Martin Giteinen, Pht. | Rev. John Simmons 
st 5th Street 10 West Sth Stzect 11600 Eldridve Avenue 


s 
BY 


oer 68. AAeee ~ 


included at this time for this year's annual meeting, 
We respectfully propose the following wording to be sent to the 
sharcholders: 


"RESOLVED, that the shareholders of the Dow Chemical 

_ Company reguest the Board of Directors, in accordance 
with the laws of the State of Delaware, and the Com- 
‘posite Certificate of Incorporation of the Dow Chemical 
Company, to adopt a resolution setting forth an amend~ 
ment to the Composite Certificate of Incorporation of 
the Dow Cheinical Company that napaim shail not be sold 
to any buyer unless that buyer gives reasonable assur- 
ance that the substance will not be used on or against 
human beings." ; 


Further, while we do not wish to propose the precise wording 
that the proposed amendment by the Board of Directors should 
take, for the benefit of the Board, we sugyest it might be 
helpful to have the foliowing proposed amendment to the Compo- 
site Certificate of Incorporation for their assistance and 


guidance; 
"RESOLVED, that Article III of the Composite Certifi- 
cate of Incorporation of the Dow Chemical Company be 
and is hereby amended to include Clause (K) which pro- 
vides as follows: ‘(K) But none of the following clauses 
shall be taken to authorize the sale of napalm to any 
‘buyer unless the buyer gives reasonable assurance that 
the substance will not be used on or against human 
beings. *" 7 
Finally, we wish to note that our objections to the sale of 
this product is primarily based on the concerns for human life 
inherent in our organization's credo. However, we are further 
informed by our investment advisers thet this product is also 
- bad for our company's business as it is being used in the 
Vietnamese War. It is now clear from company statements an@ 
press reports that it is increasingly hard to recruit the highly 
intelligent, well-motivated, young college men so important 
for company growth. There is, as well, an adverse impact on 
our global business, which our advisers indicate, suffers as 
2 result of the public reaction to this product. ; 


[2a] 


Secretary, Dow Cheinical Company - 3 


March 13, 1968 


| ° 
: ] @ handled expeditiously. In 
any event, we request ments be prepared for 1969 con- 
Sideration if the Board feels it cannot handle the issue in 
1968. : 


. 


ee yours, 


2 . 
Quentin) D, young? M. 

: National Chairman, 
- Medical Committee fo! 
Fs 

; Human Rights 
CC: President, Dow Chemical Company 

General Counsel, Dow Chemical Company 
Chairman, Securities and Exchange Comnis 


POW CHEMICAL COMPANY 


. GENERAL OFFICE BUILDING 
2030 ADDOTYT ROAD CENTER 
MIDLAND, MICHIGAN 48640 


March 21, 1968 


Quentin D. Young, M.D. 

National Chairman Fa ees Sem ruant= 
Medical Committee for Human Rights 

1512 East 55th Street 

Chicago, Illinois 60615 


PHISH OF COPIES ATE 


Dear Dr. Young: ” 


This will reply to your letter of March 11 in which you 
propose an amendment to our Certificate of Incorporation 
to insert limitations on the sale of napalm. 


Your letter hes arrived too late for the proposal to be 
considered in connection with the annual meeting of 
May 8, 1968, as the proxy statement has already been 
printed and it must be mailed forthwith to security 
holders so that they may have ample notice of the meet-— 
.ing in time to return their proxies. 


With regard to your request that the proposal be con- 
Sidered for the 1969 annual meeting, we will study the- 
Matter and will communicate with you later this year. 


Sincerely yours, 


ae 

ve 4 Yi Sip: j 

LO SoG f* 

W.-A. Groening, Jr: 

: General Counsel ate 
—" tes 7H.-D.~ Doan, President 1e%s 
_  H. H. Dow, Secretary) — Re eee 

. Securities and Exchange Commission ORS 

- Att'n: Mr. Donald Lewis, Branch Chief fea 
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1512 Esx 55th Stroet /Chiczco, Minsis €9515 Phone: £2U4-3351 Chairman: 


January 6, 1969 


Mr. W. A. Groening, Jr., General Counsel 
Dow Chemical Company 

2030 Abbott Road Center 

Midland, Michigan 48640 


i 

Dear Mr. Gro Si : i* 
if 
{ 


On March 21, 1968 you informed me that a proposed arnendment to our 
Certificate of Incorporation to insert limitations on the sale of napalm 

in connection with the annual mecting on May 8, 1968, was submitted 

too late to be included in the proxy statement, which was being mailed 
forthwith to security holders. You closed your letter: "With regard to 
your request that the proposal be considered for the 1969 annual mecting, 
“we will study the matter and will communicate with youl later this year.” 
Iam, of course, distressed that 1968 has passed without our having | 
received a single word from you on this important matter. 
Be that as it may, I would at this time once again respectfully request 
that our proposal be included in the proxy statement which will be sent 

to shareholders informing them of matters to be considered at the 1969 
mecting. In addition to the cogent reasons enumerated last year, we find 
even more compelling feature of peace negotiations, which may well make 
termination of the use of our products against humans ajreality, at least 
in Victnam. This fact constitutes an opportunity which can go far toward 
restoring the image of our Company. é | 
By submitting this amendment sufficiently in advance of the mailing to 
sharcholders, we trust there can now be no obstacle to permitting the 
sharcholders to express themselves: : 

| 

For your convenience, Iam stating once again the proposal you were 
unable to send out last year: 


-ORNI 


w. A. Groening, Jr. -2. : January 6, 


"RESOLVED, that the shareholders of the Dow Chemical 
Compeny request the Board of Directors, in accordance 
with the laws of the State of Delaware, and the Composite 
Certificate of Incorporation of the Dow Chemical Company, 
to adopt a resolution setting forth an amendment to the 
Composite Certificate of Incorporation of the Dow Chemical 
Company that napalm shall not be sold to any buyer unless 
that buyer gives reasonable assurance that the substance 
will not be used on or against human beings. Ms 


Further, while we do not wish to propose the precise working that 
the proposed amendment by the Board of Directors should take, for 
the benefit of the Board, we suggest it might be helpful to have the 
following proposed amendment to the Composite Certificate of Incor- 
‘poration for their assistance and guidance: 


RESOLVED, that-Article III of the Composite Certificate of 

Incorporation of the ‘Dow Chemical Company be and is hereby 

amended to include Clause (KK) which provides as follows: '(K) 
"put none of the following clauses shall be taken to authorize 

the sale of napalm to any buyer unless the buyer gives reason- 

“able assurance that the substance will not be used on or against 

human beings. '" 


Sincerely yours, 


Quentin D. Young, M.D. 
Member; Exéciitive C om 
Medical Committee for Human Rights 


cm 
CC: Mr. H. D. Doan, President, Dow Chemical Company 
Mr. H. H. Dow, Secretary, Dow Chemical Company 
Securities and Exchange Commission, Attention: Mr. Donald 
-Lewis, Branch Chief Sateen 
7T.G.G. Wilson, M.D., Ph.D., National Chairman, Medical 
Committee for Human Rights : 


aco 


© ~URQEr '. . 
ATTORNEY AND COUNSELLOR AT LAY 
- MIDLAND, MICHIGAN 


January 17, 1969 


BECD-S.E.0 


Mr: Herbert H. Dow 
Secretary : 
‘The Dow Chemical Company 
Midland, Michigan 48640 


Dear Mr. Dow: 


You have received from Dr. Quentin D. Young, Member of the 
Executive Committee of the Medical Committee for Human Rights, 
&@ copy of his letter to me dated January 6, 1969, setting 
forth a proposal that Article III of the Composite Certificate 
of Incorporation of The Dow Chemical Company be amended by 

the addition of a clause (k) to read as follows: 


"but none of the following clauses shall be taken to 
~--~authorize the sale of napalm to any buyer) unless the 
. buyer gives reasonable assurance that the substance 
will not be used on or against human beings." 
° - | 


. L have reviewed the proposal of the Medical Committee for 
.Human Rights in the light of Regulation 14A of the Securities 
and Exchange Commission and especially Rule la-8(c) which 
gets forth five circumstances under which the management may 
omit a proposal and any statement in support thereof from 
its proxy statement and form of proxy. ' 
: ~ | 
Rule l4a-8(¢)(5) permits such omission 


"If the proposal consists of a recommendation or re— 
quest that the management take action with respect 
to a matter relating to the-conduct of the ordinary 
business operations of the issuer." ie 


£ : | 
It is my opinion that the determination of the products which 
the Company shall manufacture, the customers to which it shall 
. ~7Sell the products, and the conditions under which it shall 
make such sales are related to the conduct of the ordinary 
business operations of the Company and that any attemot to 
amend the Certificate of Incorporation to define the circum- 
stances under which the managenent of the Company shall make 
Such determinations is contrary to the concept of corporate 
Management, which is inherent in the Delavere General Corsoora— 
tion Act under which the Company is organized. Moreover, 


[9a] 


there is considerable doubt as to the efficacy of the pro- 
posed limitation in the context of the ability of the Govern- 
ment of the Unites States to issue a directive that the 
- Company manufacture napalm. Therefore, the proposed limita- 
tion could conceivably be contrary to the requirements of th 
Defense Production Act of 1950. 


Rule lia-8(c)(2) provides for omission of a praposal 


.: "If it clearly appears that the proposal is submitted 
by the security holder primarily for the purpose of 
enforcing. a personal claim or redressing a personal 

_ Grievance against the issuer or its management, or 
primarily for the purpose of promoting general 
economic, political, racial, religious, social or 
similar causes." rs : 


It is a well-known fact that the Company has been the target 
of protests and demonstrations for the past few years at its 
office and plant locations, and on the occasion of recruiting 
On college and university campuses, as well as at its annual 
meeting of stockholders held May 8, 1968. The various pro- 
tests and demonstrations are a reflection of opposition on 
the part of certain segments of the population against the - 
policy of the United States Government in waging the war in 
Viet Nam. Although The Dow Chemical Company was not among 
the 100 largest prime contractors.with the Department of De- 
. fense-during- the -1967-68 Government fiscal year and was only 
- 75th on the list in the 1966-67 fiscal year, it appears to 
have been singled out symbolically by the protesters. Under 
@ll-of these circumstances it is my opinion that it clearly 
@ppears that the proposal is primarily for the purpose of 
promoting a general political, social or similar cause. 


In conclusion, it is my opinion that under Rules l4a-8(c) (2) 
and (5) the Company may omit the proposal of the Medical Com- 
mittee for Human Rights from its proxy statement for the 
annual meeting of stockholders to be held May 7, 1969. 


= “Sincerely yours, 


oy 
Mme 


“Wi. (A: Groening, 
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“MICAL CORPANY 


maptann, MICHIGAN 40640 
~ January 17, 1969 


“e 0. 
_ peep-S.F-0 


Dr. Quentin D. Young : 
Member, Executive Committee 
Medical Committee for Human Rights 
1512 East 55th Street ra Ser 
Chicago, Illinois 60615 


Dear Dr. Young: 


This will reply to your letter of January 6 addressed 
to Mr. W. A. Groening, Jr. oe ig : 


ate - . Ss | = 
We intend to omit your droposal from our proxy state-— 
ment and form of proxy for our annual meeting of 
Stockholders to be held May 7, 1969. Enclosed is a 
copy of our letter to the Securities and Ex¢hange 
‘Commission setting forth the statement of reasons why 
‘we deem the omission. of the proposal to be proper, 
’ In support of same we also enclose a ‘copy of Mr. 
_.Groening's opinion as General Counsel of the Company. 


Sain | 
Sincerely your's, 


AMES L 


Herbert H. Dow 
Secretary t 


* i 
= | 


Enclosures 


ce; “# D. Doan 


THIS DCW CHEMICAL COMPANY 


MIDLAND, BICHIGAN 48640 


Stet) ASE 


us 
RECE 


Securities and Exchange Commissio 
500 North Capitol Avenué DY GF SESRER 
Washington, D. C. 20549 ree mncennet 


Re: File No. 21-3433 


Gentlemen: 


ZI enclose herewith a proposal of the Medical Committee 
for Human Rights pertaining to a question to be sub- 
mitted at’ our 1969 annual meeting. Also enclosed is 
the opinion of Mr. W. A. Groening, Jr., General Counsel 
of our Company,- concerning the status of the proposal 
under Rule l4a-8(c) of the Securities and Exchange 
Commission. . : 

For the reasons set forth in Rule l4a-8(c) (2) and-(5), 
The Dow Chemical Company intends to omit the proposal 
from its proxy statement and form’ of proxy for its 
annual meeting of stockholders to be held May 7, 1969. 


A copy of this letter and of Mr. Groening's opinion is 
being forwarded to the Medical Committee for Human 
Rights. : ‘ 


Sincerely yours, 


ST I ( 
BLAS 04 
_Herbert H. Dow 
Secretary 
Enclosures 


ce: Medical Committee 

Erk for Human Rights 
1512 E...55th St. 
Chicago, Ill. 60615 


Eh 


~~ 
5 


. 
many 
al. 


THE DOW CHEMICHML COMPANY 


: 

GENERAL OFFICE cCUILDING 

2030 ALSOTY ROAD CENTER 

MIDLAND, MICHIGAN 46640 
: ' : 
January 24, 1969 

aes , 
| 
| 


REMheS.E-Ce 
a 7 
JAN 2 71863 


Mr. M. E. Jaffe fe l. 
Securities and Exchange Commission ; 2 
500 North Capitol Avenue 
Washington, D. C. 20549 a 

| 


Re: File No. 143433 


Dear Mr. Jaffe: 

--Pursuant to our telephone conversation of this morn- 
ing I am enclosing a copy of the proposal of the 
Medical Committee for Human Rights which was inadver- 
tently omitted from enclosure with our letter of 
January 17 to the Commission. 


You will note that the proposer sent a copy of his 
letter to the attention of Mr. Donald Lewis. 


Sincerely yours, 


LI ae 
W. A. Groening, Jr. 


General Counsel 


Enclosure 


a ergsyet 
We ge comers FEET 


BESISAL COMNTIEE FOR HUDIAN RB RG ENTS 


4512 East 55th Sire pian Wissis C9515 Phone: i KEE 1 Chsirman: Jane Kennedy, R.N., MS. 


February 3, 1969 


Mr. W. A.. Groening, Jr. 
General Counsel 

Dow Chemical Company 

2030 Abbott Road Center : 
Midland, Michigan 48640 © 


Dear Mr. Groening: 

Enclosed is a new request by the Medical Committee for Human 
Rights for a proposal to be included by the management of 
our company's proxy statement, along with a copy of a letter 


which we have sent to the Securities ‘and Exchange Commission, 


Sincerely yours, 


: yea v) Y 


” Quentin D. Young, M 
Member, Executive eakeicn 
. Medical Committee for ESSE Rights 


W. A. GROENING JR. 


SEDICAL COLMILHTTES FER HETIAN RIGHTS 
| 


! 
1512 East 55th Strect / Chicago, Mlinois 60515 Phone: MU42951 Chairm:n: Jgne Kennedy, R.N., M.S. 


“CHICAGO 

“CHAPTER : 
4 Mr. W. A. Groening, Jr. 
General Counsel 

Dow Chemical Company 
2030 Abbott Road Center 
‘Midland, Michigan 48640 


Dear Mr. Groening: 


On behalf of the Medical Committee for Human Rights, I would 
like to thank vou for your gracious consideration of the Com- 
mittee's proposed resolution to be submitted to our company's 


shareholders. . ; 


“.~+.We were disappointed to discover that in your legal memoranda 
' for Mr. Dow you misconstrued the nature of our request. In 
order to make the purpose of our proposal very clear, and to 
meet certain of the objections to our proposal which were in- 
'+ plied by your memo, we are submitting our proposal in 2a some- 
What yevised form with the expectation that~the management” 
will agree to include our proposed resolution in the proxy 
; Statement to be sent to stockholders for the annual meeting 
to be held on May 7, 1969. | 
. Your memo to Mr. Dow is devoted to a consideration of the 
“proposal that Article III of the Composite Certificate of 
Incorporation of the Dow Chemical Company be amended by the 
“addition of a Clause 'K'," which you then quote. We have 
made no such proposal to Dow, nor would we presume to serve 
jw "2 ~~ @s Graftsmen for an amendment to the corporate charter. As 
: we said in our letter of March 11, 1968, and repeated in our 
‘letter of January 6, 1969, "we do not wish to propose the pre-- 
cise wording that the preposed amendment by the Board of Direc- 
“tors should take." For the Board's benefit we did offer some 
language which it could use or reject, as it saw fit, in con- 
sidering our proposal. But I must inform you i'that we were 
somewhat disappointed that your memo to Mr. Dow dwelt on a 
proposal which we did not make and failed even to discuss the 
proposal which we said that we would like to have included in 
the proxy statement. 
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| Mr. W. A. Groening, Jr. - 2 : - ~ February 3, 1969 


"Quite simply, we proposed that the shareholders of Dow request 
.. the company's Directors to consider the advisability of adopt- 


- -ing an amendment, to the purposes' section of the corporate 


_, Charter. We are convinced that our company's sale of napalm 
“has damaged the company financially, and that it is outside 
‘.of the scope of business in which the company's owners would 


>": Vike Dow to be engaged. We are willing to bend, however, to 


your belief that the management should be allowed to decide to 
whom and under what conditions it will sell its products. 
Nevertheless, we are certain that you would agree that the 
company’s owners have not only the legal power but also the 
historic and economic obligation to determine what products 
their company will manufacture. Therefore, with the hope that 
you will find our revised proposal suitable for submission to 
"the stockholders, requesting the Directors to consider the 
advisability of adopting an amendment to the corporate charter 
forbidding the company to make napalm (any such amendment would, 
.of course, be subject to the requirements of the "Defense Pro- — 
Suction Act of 1950," as are the corporate charters and menage- 
ment decisions of all United States Corporations), we reguest 
that the following resolution be included in this year's proxy 
_BStatement: ; 


"RESOLVED, that the shareholders of the Dow Chemical 
Company request that the Board of Directors, in accord- 
ance with the laws of the Dow Chemical Company, consider 
the advisability of adopting a resolution setting forth 
an amendment to the composite certificate of incorporation 
of the Dow Chemical Company that the. company shall not — 
make -napalm." - =$ +S. 


-Sincerely yours, 


Quentin D. Young, M.D., ) ; 


Member, Executive Committee _ 
Medical Committee for Human Rights 


CC: Mr. H. D. Dow, President, Dow Chemical Company 
Mr. H. H. Dow, Secretary, Dow Chemical Company 
Securities and Exchange Commission, Attn: Mr. Donald Lewis 
T.G.G. Wilson, M.D., Ph.D., National Chairman, Medical 
Committee for Human Rights 
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FIEDICAL COMMINTES FOR HULIAN Bi 


1532 East 55th Sercet / Chisago, Mlinois C0515 Phone: MU¢3351 Chaiemzn: Jone Kennedy,’ 


February 34 1969 


Securities and Exchange Commission 
Washington, D.c. 


Attention: Mr. Donald Lewis 


Dear Mr. Lewis: 


ener brea) ieee 


Sigil GF GeTR tie: 


Enclosed is a copy of a request for a resolution to be included 
by the Dow Chemical Company in its Proxy statement for the 
annual meeting of stockholders to be held on May 7, 1969, pur- 


Suant to Rule 14A-8. We hope that the management will agree 
to include this Proposal in its proxy statement. 


Should Dow decide to omit the Proposal, however, we reguest a 


'. staff review of Dow's decision. If the staff 


| . 
jagrees with Dow's 


decision to omit the proposal, we request an oral argument be-— 


fore the Commission itself. 


Sincerely yours, 


Quentin D. Young, M:D. } 
Member, Executive Committee 
Medical Committee for Human Rights 


Encl. 


. 


THE DOW CHEMICAL COMPANY 


MIDLAND, MICHIGAN <£f0¢640 


irepruery 7, 1969 


\ 
REcD-~S. one G e 


oan FEB 4 01967 - 
Securities and Exchange Commission 
500- North Capitol Avenue 
Washington, D. C. 20549 


 —— — —— 


Re: File No. 1-3433 


“ 


Gentlemen: 


I enclose copies of three letters from the Medical Com- 
~~ "“mittee for Human Rights, two of them being addressed to 

our General Counsel, Mr. W. A. Groening, Jr. and the 

third being a copy of a letter addressed to Mr. Donald 

Lewis of the Securities and Exchange Commission. Also 

enclosed is the opinion of Mr, Groening commenting on 
-“r-—the same. : 


For the reasons set forth in Rules l4a-8(a) and 14a-8(c) 
(2) and (5) we intend to omit the proposal from our 
proxy statement and form of proxy for our annual meeting 
of stockholders to be held May 7, 1969. 


A. copy of this letter and of Mr. Groening's opinion is 
being forwarded to the Medical Committee for Human 
Rights. : 


Sincerely yours, 


Le 
Herbert H. Dow 
; “Secretary 
x manos [RAM 
Enclosures ; ernie, BL EX * We 
oe Free CEIVED 
ec: Herbert D. Doan x ; 
eae FEBt 51089 
Medical Committee 
for Human Rights 
°1512 E. 55th St. 
Chicago, Ill. 60615 
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“WILLIAM A. GROENING, JR. ss 
ATTORNEY AND COUNSELLOR AT LAW | 
| 

MIDLAND, MICHIGAN | 


February 7, 1969 


Mr. Herbert H. Dow 
Secretary : 
The Dow Chemical Company 
Midland, Michigan 48640 


Dear Mr. Dow: 


You have received a copy of the letter from the Medical Com— 
mittee for Human Rights signed by Dr. Quentin Di. Young dated 
February 3, 1969, and addressed to me in which he sets forth 
the following resolution to be included in the proxy state- 
ment for the Company's 1969 annual meeting: 

"RESOLVED, that the shareholders of the Dow Chemical 
Company request that the Board of Directors, in ac- 
cordance with the laws of the Dow Chemical! Company, 
-consider the advisability of adopting a resolution 
Setting forth an amendment to the composite certifi- 

‘ eate of incorporation of the Dow Chemical Company 
that the company shall not make napalm." 


Dr.. Young's letter states that I have misconstrued the nature 
of the request set forth in his letter of January 6 and he 
offers new wording because of that. My opinion to you of 
January 17 was not concerned with the .form or wording of the 
proposal but was concerned with the substance of the matter 
involved. The new proposal, if in fact it is ainew proposal, 
is subject to the same substantive comments as were-set forth 
in my letter of January 17 and I, therefore, reaffirm my opin- 
ion of that date that under Rules l4a-8(c) (2) and (5) the 
proposal, whether in the form set forth in Dr. Young's letter 
of January 6 or in the form set forth in his letter of Feb- 
ruary 3, is one that the Company may omit from its proxy state- 
‘ment for the forthcoming annual meeting of stockholders. 

| 
If, in fact, the proposal set forth in the letter of February 
3 is a new proposal rather than a restatement of the first 
proposal, it is one which under Rule 1l4a-8(2) may be omitted 
because it has not been submitted at least 60 Gays in advance 


Be of a day corresponding to the first date on which our proxy 


soliciting material was released to security holders in connec-— 
tion with last year's annual meeting. That date last year was 


March 25, 1968. ut 


Sincerely yours, | 

ae i 
oe ee 
W, A. Groening, Jr. 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


Mr. Eerbert H. Dow 
Secretary 5 

The Dow Cheatcal Companiy 
Midlend, Michigan 48649 


Re: File Ho. 1-3433 
Dear Nr. Dow: 


This is vith pect to the proposal sub:aitted by Dr. quentin D. 

Young in a Iet to your company dated January 6, 1969, concerning en 
he Composite Certificate of Incorporation to provide that 
Repalu shail not Ee sold to any buyer unless that buyer Gives reasonable 
assurence that the substance will not be used on or against human beings 
for inclusion in the pzoxy materiel for the 1969 anaual meeting of 
‘shareholders. . 


For reasons stated in your Ictter end the accompanying opinioa of 
Counsel, both dated January 17, 1969, this Division will not recomend 
eny ection to the Comaission if this proposal is onitted from the 
Manegonent*s proxy material for the Conpsay's annual meeting pursvant 
‘to Rules lés-S(c}(2) cnd 14a-S(c)(5) under the Securities Exchange 
Act of 1934, 


Sincefely yours, 


== tubs Lb es 


- Courtney See 
Chief Counsel 
Division of Corporation Finance 


Dr. Cueatin 5b. Young 

Hember, Executive Committee 
Eedical Co:wittee for Humen Rights 
152.2 East 55th streat 

Chiczso, Illinois 60615 


7" to the comission If your proposal is omitted fron, 


i 

Dr. quentin b. Young | 
Member, Executive CGomalttes x digs 

| 

| 

| 

| 

| 

| 

| 


Hecical Comittee for Huvizn Right 
ISi2 East 55th Street 
Chicago, Illinois €0615 


Rez: The bow Chemlecal Cosnany 
File No. 1-3433 


Dear Br. Young 


Consosit xe) , Cortificnte of  Ineorporaes 

‘to provide that nepala shall not 

Gives reeson assurance that the eee 
agenist huasn beings vhich you subaitted in yous 1 
Comnzany dated Jenuary 6, 1959. Enclosed is a copy 


Coupany, indicating that this pivision viil not re 


soliciting material. 
| 
1 


Sincerely yours,| 


Courtney Whitn ey, 
Chief Counsel: | 
~ Biviskoa of Corp 
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DOW CHEMICAL COMPANY 


GENERAL OFFICE BUILDING 
2030 ABBOTT ROAD CENTER 
MIDLAND, MICHIGAN 48640 


February 28, 1969 


- Securities and Exchange Commission. 
500 North Capitol 
“Washington, D.C. 20549 


Re: File No. 1-3433 
Gentlemen: 


Pursuant to Rule X-l4A-6 under the Securities Exchange Act of 
2934, we submit herewith five preliminary copies each of the 
proposed proxy statement and form of proxy, plus one copy of 
the.proxy statement marked to show changes, pertaining to the 

--' ~ .annual meeting of stockholders of The Dow Chemical Company 
Scheduled for Wednesday, May 10, 1969. 


“Present plans are to commence mailing this material to the 
holders of Common Stock on March 20, 1969. 


Your attention is directed to the fact that the number of 
shares to be outstanding at the close of business March 10, 
1969, is unknown at the present time because of the possi- 
bilities of debenture conversions and exercise of employee 

Options, This figure will, of course, be filled in prior to 
final printing. For your information, the number of shares 
. outstanding and entitled to vote at the close of business 
January 31, 1969, was 30,234,537, excluding the 1,000,000 
_issued shares held by the Company as-treasury stock. 


Proxies were submitted with respect to the prior year's annual 
«.— ~meeting in accordance with the Securities and Exchange Commis- 
Sion's proxy rules. Copies of all proxy solicitation material 
Res filed with you over my signature under date of March 22, 
— 9 ee 


The proposed proxy statement differs from last year's proxy 
statement in the following particulars: ; 


1. There is one change in the Board of Directors. The re- 
tirement of Earl W. Bennett from the Board is discussed and 
G. J. Williams, recently appointed to thé Board, is presen- 
ted as a new nominec. oer 


[22a] 


"Securities and | 
Exchange Commission . aS February 28, 1969 


2. Under the cartion "Remuneration and Retirement Benefits, 
and Transactions with Officers and Directors", information 
concerning dividend units and options has been removed but has 
been included in the description of Proposal No. 3 under the : 
caption "The Dow Chemical Company Award Plan"|, 


.3. Proposals No's. 1, 2 and 3 have been added to this year's. 
proxy statement as have Exhibits A, B and C, all of which re- 
‘late to the same. Because of the presentation of these pro- 
-posals the form of proxy differs from last year, affording the 
‘Stockholders the Opportunity to vote separately upon each pro- 
posal and to vote Separately for or against the election of 
directors, a. mt : 

: 
4, Under the caption "Other Matters" reference is made to a 
proposal of a stockholder which the Company has omitted pursuant 
to its letter to the Commission dated January |17, 1969, to which 
the Chief Counsel of the Division of Corporation Finance res- 
Ponded under date of February 18, 1969. 


If any representative of the Commission wishes to discuss any of 
the matters pertaining to the proxy statement jand form of proxy, 
I shall be glad to accept a collect telephone call. My number 
is Area Code 517, 636-1957. If I should be absent, Mr Ro W- 
“~Barker, Assistant General Counsel, could take the call in my 
_ place. 


Sincerely yours, 


Le, ents Va 


- i 
“i. A. Groening, dr? 
General Counsel 
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Securities and Exchange Commission BEUELS abou 
500 North Capitol Street, N. W. “ARFORrO” 
Washington, D. C. 20549 : 


Attention: Courtney Whitney, Jr., Esq., 
' Chief Counsel, Division of 
Corporation Finance 


Gentlemen: 


Enclosed is a letter concerning the resolution pro- 
posed by the Medical Committee for Human Rights for inclusion 
in the proxy statement of Dow Chemical Company in connection 
with the forthcoming annual meeting of Stockholders to be held 
on Nay 7, 1969. We hereby renew our request that the decision 
of the Division of Corporation Finance to permit Dow to exclude 
this proposal be reviewed by the Commission, and we respect- 
fully request that the enclosed letter be sent in its entirety 

----to the Commission together with whatever other material the 
Division may deem appropriate. . 


If you have any questions on this matter, please 
contact the undersigned. ; 


Sincerely, 
ARNOLD & PORTER 
ot 6 


Co Oe 


rn en ee 


Pasi (fee? D. Bauaan 


Enclosure 
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Securities and Exchange Commission 
500 North Capitol Street, N. W. 
‘Washington, D. C. 20549 


CABLE AcoRess 
“ARForO” 


Branch Chief, 
sion Finance 


Mr. Donald L. Lewis 
Division of Corpora 


Attention: 


| 
Gentlemen: 


Enclosed are 20 copies of a letter concerning the 
resolution proposed by the Medical Committee for Human Rights 
for inclusion in the proxy statement of Dew Chemical Company 
in connection with the forthcoming ennual meeting of stock- 
holders to be held on May 7, 1969. .We hereby renew our re- 
quest that the decision of the Division of Corporation Finance 
to permit Dow to exclude this proposal be reviewed by the 
Commission, and we respectfully request that the enclosed 
letter be sent in its entirety to the Commission together 
with whatever other material the Division may deem appropriate. 


If you have any questions on this matter, please 
contact the undersigned. 


Sincerely, 


Enclosures 
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” Cance adoress 
“ARFOPO” 


Gentlemen: 
We are counsel for the Medical Committee for Human 
“Rights ("Medical Comittee") in connection with a proposed 
resolution to be included in the proxy statement of the Dow 
“Chemical Company ("Dow") in connection with the annual 
meeting of stockholders to be held on May 7, 1969. On 
-- -.February 18, 1969, the Division of Corporation Finance ad- 
vised the Medical Comaittee that Dow could omit the proposal 
< from its proxy sojiciting material’ - Ye believe that ‘this 
decision was erroneous, and that the proposal is a proper 
one for shareholder action under Rule 14a-8 of the Cozmnis- 
sion's Proxy Rules. Accordingly, we request that the Comaission 
review the decision of the Division of Corporation Finance and 
take the necessary steps to compel Dow to include the proposal 
-- in its forthcoming proxy soliciting material. 


i I. The Resolution 
deste Ne The Medical Comiittee's proposal would require the 
“inclusion of the following resolution: : 


* 


"RESOLVED, that the shareholders of the Dow 
Chemical Company request the Board ef Directors, 
in accordance with the laws of the State of 
Delaware, and the Composite Certificate of In- 
corporation of the Dow Chemical Company, to 
adopt a resolution Setting forth an amendment 
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Securities and Exchange Cownission -2- 


February 28, 1 
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to the Composite Certificate of Incorporation 
of the Dow Chemical Conpany that napalm shall 
not be sold to any buyer unless that buyer 

gives reasonable assurance that the substence 
will not be used on or against human beings.” 

: "To meet some of Dow's objections to the above-gquoted 
resolution, as set forth in Dow's letter of January 17, 1969 
to the Medical Comnaittee (see Section Ii, infra), the Medical 
Conmittee proposed an alternative resolution in 2a letter to. 

“Dow dated February 7, 1959. Dow has indicated that this latter 
resolution was not timely received. We believe that the 
arguments set forth in the body of this letter apply equally to 
the original resolution and to the alternative proposed by the 
Medical Committee, and we Include the text of this alterna 
resolution below, should the Comaission prefer to compel its 
inclusion rather than the inelusion of the original resolution. 


H+-6 


"RESOLVED, that the shereholders 
Chemical Coapany regvest that the 
Directors, in accordance with th 
the Dow Chemical Company, ‘consid 
visability of adopting a resolution se 
forth an amendment to the Composite Ce 
ficate of Incorporation of the Dow Cher: 
‘Company that the company shall not! 
napaln." reas 


7 ? > . ° 


io] 
= 
2 i 


II, Background 
On March 11, 1968, the Medical Committee, which owned 
five shares of the coznon stock of Dow, sent a letter’ to Dow 
reguesting the inclusion of the first resolution quoted above 
"gn the proxy statement for. the annual meeting of stockholders 
to be held on Mey 8, 1958. On March 21, 1958, Dow advised the 
Medical Committee that its letter had arrived too late for the 
proposal to be included in the proxy statement for that meeting, 
and it advised the Medical Cezaittee that the recuest would be 
- considered again in connection with the -1969 | annual meeting. 
Oa January 6, 1969, having received no further commmications 


\ 
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fron Dow on this matter, the Medical Committee renewed its _ 
request to Dow that the resolution be included in the proxy 
statement for the “1969 69 annual meeting. On January 17, 1969, 
counsel for Dow advised the Nedical Committee that it would 
omit the proposed resolution fron its proxy statement, 


’ seemingly in celience on Rules 14a-8(c) (2) and (5) of the 


Commission's Proxy Rules. On February 3, 1969, the-Medical 
Committee wrote to Dow, replying to its comments on the first 
resolution and proposing a second resolution as an alter- 
native. On February 1é, 1969, as we have pointed out, the 
Division of Corporation meee advised Dow and the Medical 
Cosmittee that the first resolution could be omitted. 


-- Rule tha- -S(c}(5) permits sement to omit a share- 


holder proposel 


_ 0x request that the management take actio 

with respect to a matter relating to the Son 

duct of the ordinary business operations of the 

issuer.' 

We contend that the Medical Committee's resolution 
cannot be excluded under the above-quoted paragraph. The 
resolution does not relate to the conduct of the ordinary 
business operations of the issuer. Rather, its subject matter 


vse 


is an amendment of the Certificate of Incorporation, a subject 


"Sf the proposal consists of a recoumendation 
~ on 


which, under Delaware law, can never be “a matter relating to 


the ordinary business op erations of the issuer." Indeed, 
Delaware les specifically requires shareholder action. before a 
‘corpoxation can amend its Certificate -of-Incorporation. Sec~ 
tion 242(d)(1) of the Delaware Corporation Law provides: 
“Every amendment . . . shall be made and effected 
in the following manner - Ae ve nes os 


[the corporation's] directors shall adopt 
a resolution setting forth the ame nément 
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Securities end Exchange Comission ~4- i February 28 
proposed, declaring its advisability, 
and either calling a s ecial meeting 
of the stockholders . . . or directing 
ent proposed be considered 


at the next annual meeting of the stock- 
holders.” _” 


H 
| -. 

- ae | 
. 
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As the Commission is aware, on occasion, the Division 
of Corporation Finance hes accepted the Medical Committee's 
_ argument on this point, albeit with respect to the amendnent of 
bylaws rather than the Certificate. of Incoyporation. As the 
Division stated in a letter of January 19, 1961, 


"We are not prepared to conclude that a matter 
which the courts have held to be a proper sub- 
ject for a shareholder's proposal to amend 
“bylaws is a matter relating to the conduct 
the ordinary business operations of 
within the meaning of 142a~8(c)(5).” 
= bagi 


2 . 


! - 

- -. ---- Dow itself impliedly concedes that Delaware law perinits 
@ shareholder to initiate a Proposal to amend the Certificate of 
Incorporation, since it dogs not contend that the proposal could 
be omitted under Rule 14a-&(c)(1) as not being a prop2r subject: 
for action by Security holders under state law. ita 

ne . os 


W. Rule Ma-8(e)(2) 


; Rule l4a-8(c)(2) peraits management to omit a share- 
holder proposal : : 


’ 


"if it clearly appears that the proposal is” 
"sUbini.tted by the security holder |. . : 
primarily for the purpose of promoting general 
economic, political, racial, religious, social 
ox similar causes.'™ 


ARNOLD & PORTER 


Securities and Exchange Commission  -5-~ February. 28, 1969 


In order to rely on this provision as a ground for 
excluding e shareholder proposal, management rust demonstrate 
that the primary purpose of the proposal is to pronote a 
. "general . . . political cause"; it is not sufficient to 

' demonstrate that ore of the purposes of the resolution is 
political. It is our contention that the primary purpose of 
the Medical Committee's resolution is to assist Dow to iraprove 
the operations of its business. We believe that the adoption 
of the propesal will ultimately permit Dow to improve its ad- 
mittedly troubled recruiting procedures, and to improve its 
public image. Dow itself recognizés that its ability to attract 
ané retain "sensitive and creative enployees" has been severely 
restricted by its continued menufacture of napala, notwith- . 
Stending that nap2lm does not contribute materially to the income 
of Dow. See the article of February 10, 1969 from the New York 
“Times atteched to this letter. 
. .. dit is clear from the history of Rule l4éa-8(c)(2) that 
it was intended principally to prevent proxy statenents fron 
__. being used as 4 forum for referenda by stockholders on general | 
_ political questions which bore no relationship to the business 
of the ccmpany. See Securities Exchange Act Release No. 3638, 
“January 3, 1945. Indeed, the word. "general" in the Rule must 
be read as modifying: all the Specific types of causes enumerated 
thereafter, i.e., general political causes. The Rule was not 
intended*to prevent shareholders from having a voice in the . 
policy of a ccnpany in areas which are propexly the concern of 
shareholders but which also happen to be of a political or social 
nature. ; 


-. The Medical Committee admits that its proposalhas’ a 
political aspect, but it Submits that the primary purpose of the 
~~" =" —-proposal is not to promote a general political cause. We believe 
6 _ that to permit Dow to exclude the proposal. would be contrary to 
the Comwission's cm Proxy Rules and to public policy. As 
former Chairman Cohen said in a recent specch, - 
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that political 
power be limited; thet coun vailing power” 
be maintained; that power be responsive to 
the comsiunity's needs and aspixations; and 
that legitimate power be non-suthoritarian . 
The exercise of political power (whether by 
Goverrment or business) cannot be legitimate 


unless it is non-authoriterian - 
unless it is subject to free and 


that is, 
Systenatic 


analysis and criticism - what i have termed 
institutional criticism." (Origina l emphasis) 
: pe 


7S We agree with these statem nts, and we suggest that 


t 


‘the Comaissioa's Proxy Rules afford a mecha 


* 


institutional critieisn can be exercised. 


tiism whereby this 
As American corpo- 


rations becene increasingly political, it would be unfortunate 


‘indeed if stockholders were precluded fron 


having a ferun for 


expressing their views with respect to politically related 


~. .. corporate actions, 


ra 


For the foregoing 
tion of the Medical Cox 
ject for shareholder action under the Coma 
- --€and we request that the Coninission-take a 
coinpel its inclusion in the proxy statemen 


t that the resolu- 
s is @ proper sub- 
ssion*s Proxy Rules 


ue 


.ties and Exch ange Comission -7- Februery 28, 1969 


We would be pleased to present our views orally if 
the Commission believes such SECS ES SES m would be helpful. 


Sincerely, 


ARNOLD & PORTER 


Sees 


""Fattrs. y D. Bal Baumen 
: i 7 


- 


“Mc. H.iD. Doan, President, Dow Chemical Company 
Me. H.'H. Dow, Secretary, Dow Chemical Company 
Dr. Quentin D. Young Beds 
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Exchange Comission ~2- A March 7, 1969 


| 

+ 
our coripany's ousiness as Sstaes being used in the 
Vietnamese War." at Gt ; 


if e . 
Mr. Quentin D. Young's January 6, 1969, letter.to Mr, W. A, 
Le 


I 


Groening, clearly indicates that the Medical Committeets 1969, 
request is 
additional 


@ continuation of the 1968 request, and adds as an’ 
reason for its request the <a 


"even more compelling feature of peace legotiations, 
" which may. well make termination of the use of our 

products against humans a reality, at least in 2 

Vietnam." t : : . es 


ss 
This additional reason is clearly for the ‘purpose of promoting 
@ general political, social or Similar cause. 
Please feel free to call upon Mr. Groening or] me at any time ~ 
if the Commission needs any additional information or coopera— 
tion from Dow to assist it in reaching a decision on this 
natter, : . | 


Very truly yours, 


R. W. Barker | 
Assistant General Counsel 


Dr. Quentin D. Young 

Memder, Executive Committee 
Medical Committee for Human Rights 
1512 East 55th Street ee 
Chicago, Illinois 60615 
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Jeffrey Bauman, Esquire 
. Arnold & Porter 

1229 19th Strect 

Washington, D.C. 


Re: The Dow Chemical Company 
File Uo, 1+3433 


Dear Mr. Barman: 
Enclosed isa copy ef our February 18, 1969 Ictter to Dow Chemical 
_~Coapany, 
, Sincerely. yours, 
Williem EB. Toomey 


Assistant Chief Counsel 
Division of Corporation Finance 


ARNOLD & PORTER 
DANICL A. REZNOCK 
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Securities and Exchange Commission _  eAaueaconess 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


- | 

Attention: Courtney Whitney, Jr., Esq. 
Chief Counsel, Division of 
Corporation Finance 


Gentlemen: 


=: ~“—~Enclosed is a letter concerning the resolution pro- 
posed by the Medical Committee for Human Rights for inclusion 
in the proxy statement of Dow Chemical Company in connection 
with the forthconing annual meeting of stockholders to be held 
on Nay 7, 1969. We hereby renew our request that the decision 
o£ the Division of Corporation Finance to permit Dow to exclude 
this proposal be reviewed by the Commission, and we respect- 
“t fully request that the enclosed letter be sent in its entirety 
‘~~7— --—-to the -Commission together with whatever other material the 
Division may deem appropriate. - 


If you have any questions on this matter, please 
_ contact the undersigned. 


Sincerely, 


ARNOLD & PORTER 


Enclosure 


MUMMAr ANKS2O 
Vi a. PIRATE? 
ILTOW VF RECMAN 


OHS MILE 
IVS Me GRlSware 


EMMIS G-LVOuNS 
TUART J-LArd 
JQOCAT C.meRISTLN 
MIS MuaMEALSS 
oe RDCALTA 


OM Te MISSY 
MES F. HITT PATAICR 
Tivin €.cARzow 
VCE LLMONTCONMERY 
DOmN ©. MAWAL, JR. 
WURRAY H. BRING 


DANICE A.RCINECHK 


tzz9 NINETEENTH STREET, MN. vl. = ste 
= MAR 4 1 7960, sPactn 
WASHINGTON, 0. C- 20036 en PRSCELA HOLMES 


ARTHU £. STROUT 
JOMM A. CICHLER 
223-3200 Ran GATITIANE ELI SHAD S. CWING 
== : BHM CF GE ae Fe mato L. BATON 
— re muse 
CHARLES RL MALPE AN 
var BROOKSLEY LANDAY 
: DAVID R.KINTOFE 
* > Oavid HK, LLOYO 
} JACK L.LIPSON 


ARHISTEAO Wi, GILLIAM, J?. 


-' March 17, 1969 Bie pec soeicteccre 


SJTROMT 1, CHAPMAN 


. MICHAEL SCHNEIOCEMAN 


OANIEL P, LCvITT 
ROO Pw, CHaAMocas 


RICHARD J. WOIARTMCIMER - 


SEFFREY O. CAYMAN 
STCPOnCN L. MEESTER 
ANOREW S. KRULWICH 
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MANCY K. MINTZ 


~ MORTON FJ, TENNILLE, JR, 


ROCCAT O. ROSTNDAUM 


Caste ADRESS 


- Securities and Exchange Comaission € i emepcose 
_ 500 North Capitol Street, N. W. ae 
7 Washington, D. C. 20549 


s 
# 


. -—Gentlemen: 


é 


On March 7, 1969, the management of Dow Chemical 
‘Conpany submitted a letter to the Division of Corporat 


Finance, apparently in response to our letter to the Commis- 
~-"Sion in this matter dated February 28, 1969. We believe that 
Dow*s submission misconceives the issues presented for the 

pecommeee ions decision. = ss 
In confining its response to making various Aacne 

tions about the subjective motives of the shareholder in 
proposing the resolution for consideration at the annual 
meeting, Dow management does not meet the arguments made on 
“page 5 of our letter of February 28, 1969. As we pointed out, 
@ proposal cannot be excluded under Rule l4a-S(c)(2) at all 
‘unless it concerns a "general economic, political... cause." 
« All corporate actions, “Of course, have econcnic, political, 
—__"___.or social. aspects and.consequences. The phrase "general cause" 

in the Rule is necessarily a limiting temu, and a tern of art. 

Which shareholder proposals concern such general causes, and 
~7———yhich do not, is “determined by an objective test, as the back- 
a ground and history of the Rule make clear. That test, simply 


° - : 2 
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-- Securities and Exchange Comission a eh | March 7s 1969 


Stated, is whether the proposal has to do with the direct : 
business concerns of the shareholders as shareholders, that is, 
with matters over which the Corporation has control. 


| ° 

There can be no question that the shareholder pro- 
posal in question here meets this objective test. Unlike the 
proposed resolution "the antitrust laws end the enforcement 
thereof [should] be revised" - one of the examples of propositions 
“of a similar nature" in Securities Exchange) Act Release No. 3638 
which flesh out the term "general political [etc.] cause" in 
Rule 14a~-8(c)(2) --this proposal has to do with the most direct 
concern of 411 shareholders, the prospects for maximum profit- 
ability of the conpany in conparison with its competitors. The 
Company's management has declared to the shareholders: 


| ~S 
“fwle as a company have made a moral judement 
“-~On the long-range goals of our government and 
* "we support these. . . . From a long range 
Viewpoint we could be hurt in many ways." 
(Statement by Dow President H. D. Doan, The 
Dow Diamond No. 4, 1967, attached as Annex A.) 
~ [Emphasis added] Sas ery as 


~Shareholder consideration of the advisability urging the prepara- 
tion of an amendment to the Company's Certificate of Incorporation 
to protect the Corporation from such economic harm incurred by 
reason of a moral judgment, is clearly proper. An amendment to 
its own certificate, defining the scope of its business Operations 
is clearly a matter over which the Corporation has control. 
_ Since the proposed resolution meets the initial test - that it | 
not concérn merely a general political, social or economic cause - 
Y . at falls outside the exception defined in Rulle 14a-8(c) (2), 
‘xegardless of whether its subjective motivation, like that of 
~ Company. management, is also moral. ee ih te eee 


a 
- : - 


* Sincerely, 


i° 
& PORTER 


Ss 


| géffrey D. Bauman 
ye 7 


cc: Ne. H.D. Doan, President, [393] 
x Dow Chemical Company os . | 

.. Mr. H.H. Dow, Secretary, Dow Chemical Company 
. Dr. Quentin bd. Young, oe Caeser ; : 


* 


by H. D. DOAN 
President ; 
he Dow Chemical Company 


® 
response to many inquiries 


mcerning the production of napalm, — 


gv President H. D. Doan 
this statement has outlined 
fe company’s position. 


LETTER WRITER complained 

to a Chicago newspaper re- 

cently that The Dow Chemical 

Company was getting a million 

dollars worth of free publicity 

from anti-war protests.~on col- 
lege campuses. 

This kind of publicity we don’t 
need, for it fixes us in the public 
mind only as the company that 
makes napalm. There’s a real 
risk, in fact, in the article which 
follows for it adds more mileage 
to what has already been a 
grossly overexposed subject. But 
the risk is worth it if we van clear 
up a few of the issues in the con- 
troversy which seems to swirl 
about our company. 


Dow does make napalm under 
contract for the U.S. government 
and has done so for about three 
years. We did not develop the 
product. Napalm was first devel- 
oped in 1942 and has been used 
in warfare by many nations since 
that time. Dow was asked to bid 
on a contract for its production 
in 1965 when the Air Force devel- 
oped a new formulation incorpo- 
rating polystyrene as a principal 
ingredient. Dow is a leading pro- 
ducer of polystyrene, a plastic raw 
material. There have been other 
producers of napalm but Dow at 
present is the only producer. 

The contract has little economic 


. Significance to Dow, It amounted 


to less than one half of one per 
cent of total sales last year—in 
the range of $5 million—and an 
even smaller percentage of total 
profits. This year it will be in the 
range of one-fourth of one per 
cent and again a smaller percent- 
age in profits. We are not a major 


defense contractor. All of our 
business to all branches of gov- 
ernment comes to less than five 
. per cent of sales. 

Why do we produce napalm? 
In simplest terms, we produce it 
because we feel that our company 
should produce those items which 
our fighting men need in time of 
war when we have the ability 
to do so. 

A quarter of a century ago this 
answer would have satisfied just 
about anyone who asked this 
question. Today, however, it 
doesn’t. Today we find ourselves 
accused of being immoral because 
we produce this product for use 
in what some people consider an 
unjust war. We're told that to 
make a weapon because you're 
asked to do so by your govern- 
ment puts you in precisely the 
same position as the German 
industrialists who pleaded at the 
Nuremberg Trials that they were 
“only following orders.” 

And these are just a few of the 
milder charges in a barrage of 
| protest that has included picket- 
: ing of some of our plants and sales 
| offices, boycotts against our prod- 
: ucts, thousands of letters of pro- 
| test to the company and to indi- 
viduals within the company, and, 
most publicized of all, organized 
demonstrations on campuses 
across the nation which have 
ranged from peaceful protest to 
‘violence and physical obstruction 
of Dow job interviews. 


- The central issue, of course, is 
the war in Vietnam. This is not 
a popular war. No one likes war, 
least of all the men who have the 
dirty and dangerous and heart- 
breaking job of having to fight it. 


All of the debate in the world 
about how we got there or how 
we get out is proper and right in 
its place but it doesn’t change the 


fact that we are there nor the fact : 


that our men are there and need 
weapons to defend themselves. 

When Dow first began to face 
this protest movement, more than 
@ year ago, our board of directors 
took another look at its original 
decision to make this product 
for our government. We discussed 
at great length among ourselves 
the very serious charges and pro- 
tests against us and finally re- 
solved that there could be no 
other choice but to continue mak- 
ing this product. 


In recent weeks, since the in- 
creased publicity about campus 
protests against Dow, we've be- 
gun to hear from the men in 
Vietnam in letters that confirm 
our reason for this decision. A 
Congressional Medal of Honor 
winner has written, for instance, 
“War and killing is not at all 
pleasing to anyone. The infantry 
in Viet Nam fights to win and 
stay alive. We need and are 
thankful for napalm.” 

An army enlisted man writes: 
“The war would not end if com- 
panies such as yours suddenly 
refused to manufacture napalm 
and other military supplies.” 

An infantry captain: “Your 
napalm has saved the lives of 
countless American soldiers.” 

Fourteen Gls signed a letter 
including this comment: “The 


effectiveness of napalm in saving . 


U.S. lives is overwhelming.” 
And a Marine Corps lieutenant: 


“War is never a pleasant form of . 
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existence, but we believe we are 
here to further the cause of 
pea¢e, and stem the tide of com- 
munism. Napalm is just one of 
the instruments which we must 
use jto support ourselves.” 

Protesters argue, however, that 
napalm is an immoral product 
in and of itself and that it is 
used indiscriminately against 
civilians in Vietnam. Many pro- 
test leaders will readily admit, 
in fer, that Dow has become a 
focal point for protest because of 
the emotions that can be aroused 
by napalm. 

Secretary of Defense Robert S. 
McNamara has said of these 
charges i in a recent letter to Dow, 
“The implication that napalm is 
used indiscriminately in Vietnam 
is not true. General Earle G. 
Wheeler, Chairman of the Joint 
Chiefs of Staff, has said publicly 
that napalm is a military neces- 
sity. It answers a specific military 
need/in certain combat situations 


; peculiar to the type of warfare 


practiced by the Viet Cong. 
“General Wheeler has also 
pointed out that the precautions 
we take against injury by this 
weapon to noncombatants are 
as painstaking as we can make 
them! without hamstringing our 
military operations,” Secretary 
McNamara continued. “By con- 
trast, the Viet Cong has re- 
peatedly carried on terror and 
murder campaigns directed 
against innocent civilians.” 


Other sources, including com- 
bat veterans of Vietnam in their 
letters to us and in conversations 
with ‘our people, add further 
confirmation to what General 
Wheeler has said. 


| 
ipa all 
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But what of the argument that 
we are no different from the 
German industrialists who “just 
followed orders”? 

We reject this argument on 
several points. First we reject 
the validity of comparing our 
present form of government with 
Hitler’s Nazi Germany. In our 
mind our government is still rep- 
resentative of and responsive to 
the will of the people. 

Further, we as a company have 
made a moral judgment on the 
long-range goals of our govern- 
ment and we support these. We 
may not agree as individuals with 

" every decision of every military 
or governmental leader but we 
regard these leaders as men try- 
ing honestly and relentlessly to 
find the best possible solutions 
to very, very complex interna- 
tional problems. As long as we 
so regard them, we would find it 
impossible not to support them. 
This is not saying as the critics 
imply that we will follow blindly 
and without fail no matter where 
our government leads us. While 
I think it highly improbable 
under our form of government, 
should despotic leaders attempt 
to lead our nation away from its 
historic national purposes, we 
would cease to support the gov- 
ernment. But I can foresee this 
happening only if through resort 
to anarchy we prevent the func- 
tioning of democratic processes. 

Our critics ask if we are will- 
ing to stand judgment for our 
choice to support our government 
if history should prove this wrong. 
Our answer is yes. 

On the related issue of campus 
recruiting we feel that we have 
the right and the responsibility 
to meet on campus with students 
who want to discuss job oppor- 
tunities with our company rep- 
resentatives. This is no sinister 
activity but rather a routine 


faze) 


function, provided at most col- 
leges for the mutual benefit of 
students and business, which al- 
lows large and small businesses 
an equal chance to make them- 
selves available to interested 
students. 

When college officials request 
us to postpone or cancel recruit- 
ing visits, of course, we do so. 
We have found, however, that col- 
lege officials in general have been 
extremely helpful and cooperative 
despite the problems which have 
arisen on various campuses. 


Has Dow been hurt by the vari- 
ous” kin sts? This is 
difficult to answer without quali- 
fication. We can detect no effect 
on_our sales, for example. And 
early in the recruiting season our 
number of interviews was up 
sharply. These are still running 
ahead of a year ago. We can detect 
qo decline in-the quality of stu lity of stu- 

ents. with whom we conduct 
interviews. And while we have 
had some stockholders sell their 
Dow stock in protest to our stand 
on this issue, we can’t really 
gauge the effect in this area. 

Yet in the minds of some peo- 
ple we are becoming the company 
that produces napalm rather than 
a highly diversified company pro- 
ducing more than 800 products 
basic to all other industries and 
ranging from measles vaccine to 
brake fluids and antifreezes. 
There may be outstanding busi- 
hessmen or scientists of the fu- 
ture who have been lost to Dow 
because of deep personal feelings 
on this matter or simply because 
somehow they were deprived of 
the chance to talk to our repre- 
sentative. From a long-range 

——oU7: 


viewpoint we could be hurt in 


many ways. 
We point this out not in a plea 


for sympathy but as a simple 
fact. Certainly no problem we 
face now and in the future can 
compare to those faced by the men 
who are fighting this war and 
by their families. 

But there may also be in this 
situation both for Dow and for 
business in general some very 
real opportunities. One of these 
may be a start toward more 
meaningful dialogue between 
business and the campus and 
other groups who have joined in 
this protest. 

Basically the debate over Viet- 
nam, as long as it remains peace- 
ful and honest debate, is a 
healthy thing. And many of the 
questions being asked are perti- 
nent questions which business 
must ask itself. Business should 
and must be willing to” discuss 
some of these questions with the 
campus and intellectual com- 
munity which has raised them— 
discuss them not in the emotional 
atmosphere of demonstrations 
and confrontations but under con- 
‘ditions which will allow a true 
dialogue. The issue of business 
making moral judgments, the 
issue of duty to country deserve 
thoughtful discussion. This is not 
to say that business can or should 
debate specific U. S. foreign 
policy decisions. 

Equally important, however, is 
the challenge to Dow and to the 
business world to focus attention 
and action on an issue far more 
vital than Vietnam. That issue is 
peace itself, the lasting peace that 
man has sought throughout his- 
tory. Such a lasting peace can 
be achieved only when we find 
solutions to such basic world 
problems as hunger and disease 
and lack of economic opportunity. 

We need to change wild jungles 


i 


Printed in U.S.A. 


to productive croplands, to in- 
crease crop yields and find better 
ways to process and preserve the 
crops that are abundant, to in- 
crease meat production efficiency, 
to improve our recovery of natural 
mineral or petroleum resources, 
to bring industry to undeveloped 
lands and thus provide an eco- 
nomic base for sound growth, to 
help clean up and protect valu- 
able water resources threatened 
by pollution, to bring the rest of 
the world’s standard of living 
closer to our own. 

These are things that Dow is 
working on right now—things on 
which we spend far more time and 
money and effort than we spend 
on the production of napalm. We 
intend to continue making na- 
palm because we feel that so long 
as_the United States is sending 


men to war it is unthinkable that 


we would not supply the mate- 
rials they need. But we also in- 


tend to continue to direct our 
talents and efforts toward that 
better tomorrow for all mankind 
that can build lasting peace. 

This we feel is the real chal- 
lenge of business that calls for 
the kind of dedication and zeal 
and concern for mankind that is 
being manifested in much of this 
campus protest. We firmly be- 
lieve that the young men and 
women truly concerned about 
doing something to build'a better 
world rather than just talking 
about it are in the vast majority. 
We intend to make every effort 
to convince them that the busi- 
ness world offers one of the best 
opportunities to do that job 
effectively. - 


Reprinted from Tne Dow Diamond Number 4, 1967 


Copyright The Dow Chemical Company 
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—WHY DOW RECRUITS 
ON COLLEGE CAMPUS 


The| target of most anti-war protests 
against Bow has been the recruiting rep- 
resentative sent to a college to interview 
students interested in talking about a 
Job with the Company. : 

The Dow recruiting staff consists of 
15 full-time men plus 250 technical and 
professional employees who take about 
a week from their regular jobs to inter- 
view students on campus. - 

His school year the recruiting staff will 
visit] 330 colleges and universities and 
conduct more than 11,000 interviews. 

This extensive and_ highly organized 
activity is an indication of the highly 
competitive nature of acquiring col lege 
trained talent, an almost complete re- 
versal of the traditional hiring practices 
of 20 or more years ago. 

Prior to the end of World War II, most 
graduating students would write to com- 
panies in which they were interested, Few 
firms bothered to senda representative to 
campuses or actively solicited interviews. 

Inj recent years demand for college 
graduates, particularly in the technical 
disciplines, has soared. At the same time, 
the rumber of B.S.-level graduates avail- 
able | for employment in industry has 
dwindled; larger Proportions are going 
on to higher Gegrees or going into teach- 
ing of government jobs. 

on example, in a recent year there 
were less than 4,000 chemical engineers 
graduating at the B.S. and M.S. levels 
in the U.S. Of these, less than 2,400 
were |available for employment because 
of graduate school, military commitment 
and other reasons, 5 

Oné result of this trend: at one Big Ten 
school last year, more than 2,000 em- 
ployers sent representatives to the cam- 
Pus and conducted 18,000 interviews. 

Another result has been the growing 
need |for the professional college place- 
ment bfficer. The placement officer helps 
faculty members by relieving them of the 
extra ‘curricular chore many of them had 
acquired of serving as a contact between 
students and employers. He helps stu- 
dents| by setting up a central, convenient 
location for scheduling and conducting 
interviews, He helps employers by setting 
up schedules, providing a mutually con- 
venient location and screening out obvi- 
ously Nqualified candidates e.g., Soph- 
omores and juniors). 

In the process, the placement officer 
also performs a valuable guidance and 
Career counseling service which has un- 
doubtedly helped many youngsters to 
avoid) costly career mistakes. The 
placement officer has also been able 
to a and enforce ethical stand- 
ards of interviewing and hiring on the 
part of employers. . 

use of the professional nature 
of the college placement function and 
the important role it plays in maintain- 
ing high Standards in the recruiting 
process, Dow’s Corporate Recruiting De- 
partment is firmly committed to support- 
ing placement officers and to conducting 
its college interviews through the official 
campus placement centers. - 


Jeffrey D. Bauman, Esq. 
Hessre. Arnold & Porter 
1229 Nineteenth Stxoet, Ne We 
Washington, D.C. 20036 


Re: The Pow Chenical Cecpany 
File Woo 1+3433 


Dear Mr, Bawzan: 


“This is with vespect to the tnclusion in the proxy statement of The Dow - 
Chemical Company for the 1959 annual mceting of sharcholderse of 2 proposal 
Concerning an emendment to the Company's Composite Certificate of 
Incoxpovation to pzovide thet napalna shall not be sold to any byyer unless 
that ouyer gives reasonable &sSurance thet the substance will not ba used 
on or ageinst human beings which was Submitted by the Medical Comatttec 

. for Hunan Rishte in a letter to Doy Chemical Conpany dated January 6, 1969 

and the altexnative Proposal requesting that the Boavd of Directors of the 

Conpany consider the aovisability of adopting a resolution sctting forth an 

auendrcnt to the Composite Certificate of Incozrporatioa that the Coxpany 

shell not make nopaim which wes subsitted by the Hodfesl Committee for Hunan 

Rights to Dew Chemical Conpany on Tebruary 7, 1962. = Fst SoS: 


{he Couaission has approved the tecoruendation of the Rivision of Cozpozation 


Finance that no obsection be veised 2£ the Ccapany ontts the toposals fron 
J : pany s a 
its proxy statenent for the forthcoming meeting of shareholdcrs, 


Vexy truly yours, 


Courtney Whitney, Ir. eee et 
SE a Sere CS SS 
Division of Corporation Finsnee 


MAILED 


W. A, Groening, Jz., Esq. 
Geneval Counsel 

The Day Chonical Company 
2020 Abbott Road Centex 


Midiend, Michigan 48640 


Re: File lio. I 224.33 


Dear Mi. Grocnizne: : r 
is i 


This is with respact to the inclusion fn the proxy) statement of The 
Dow Cheaical Conpany for the 1269 exnual meeting of shareholders of i 
& proposal conscrening an emeadment to the Conpany's Composite Certificate 
of Incorporation to provide that napalm shall not be sold to eny buyer 
wnless that buyer gives veasoncble essu: Substance will 
not be used on cr acainst h 
Coamittee for Ruean Rich ated 
1969 and the cltcen DOSa Ss nat tha Board 
ity ef adopting a tosol 
amendment to the Composite C ficate of |Tacowporat 
Cenpany shall not make nepain vhich was submitted by the Medica 
for Hunan Rights oa February 7, 1959. : 


> 


wos 
Qve 


we rT? bh 


g 
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The Conaission has eppyoved the recomutndatiion of the Division 
vation Finance thet no objection be raised Lf the Sedject propo: 

2 x 1 oJ 2 
omitted fr0a the Company's proxy statement for the Lortheenins 


meeting of shareholders, 
Very truly yours, 


whew wees 
5 a 
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Courtney Wadty 
Chief Counsel | 
_ Division of Cozpozatiicn Finarce 
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| eee 
March 24, 1969 
20:00 A. x. 


Re: Dow Chemical Company 


- __ (File 1-3433) 


Reference was made to proxy material filed pursuant 


to Regulation 14 of the Rules and Regulations under the Sccurities 
Exchange Act of 1934 by Dow Chemical Company (File 1-2433) for use 
in connection with its eanual mecting of stockholders scheduled 


for May 7, 1969, 


Upon the recozmmendation of the Division of Corporation 
Finance contained in two menoranda dated March 18, 1969, the Coa- 


- mission determine? 


to raise no objection to the omission From the 


man2ageneat"s proxy statemeat of certain resolutions ptoposed by 


the Medical Comittee for Human Rights. ‘The Commission also denied 
the request of counsel for the Coumittee to be heard by the Comnis- 
sion in the matter, ; 
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WHICH MANAGEMENT MAY PROPERLY EXCLUDE A 
SHAREHOLDER PROPOSAL WHICH HAS POLITICAL 
OR SOCIAL OVERTONES ONLY IF THE SUBJECT 
MATTER DOES NOT RELATE DIRECTLY TO THE 
AFFAIRS OF THE CORPORATION AND IS NOT 
WITHIN ITS CONTROL . . 2 . «ee eo « 


SINCE PROXY RULE 14a-8(c)(5) RELATING TO 
"ORDINARY BUSINESS OPERATIONS” WAS 
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A. Since Section 14(a) of the Securities 
Exchange Act was Intended to Restore 
to Corporate Shareholders the Rights 


They Traditionally Enjoyed Under | 
State Law, and Since the Law of | 
Delaware Gives Dow's Shareholders 
an Affirmative Right to be Heard lon 
the Instant Problem, the Ruling | 
Below Departs from the Intent of the 
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a Way hich is Flatly Inconsistent 

with the Intent of the Securities 
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STATEMENT OF ISSUES 


Where the Securities Exchange Act of 1934 has 
authorized the Securities and Exchange Commission to 
promulgate Proxy Rules "in the public interest" to in- 
sure that corporate shareholders shall have the right to 
vote by proxy on all matters of corporate policy relating 
directly to the affairs, and within the control, of the 
corporation, and where the management of a corporation has 
addressed itself to such a policy matter (involving the 
manufacture of a controversial product) and made a "moral" 
decision to manufacture the product in accordance with 
management's conception of corporate citizenship, was it not 
error for the SEC below to hold as a matter of law (1) that 
the issue was too "general" and unrelated to the company's 
business to be a proper subject for a shareholder vote and 
(2) that the matter was an “ordinary business" question to 


be decided by management without shareholder participation? 


RULE 8(d) STATEMENT 


This case has been before this Court before, 
under the same name and number as herein (Medical Committee 
for Human Rights, Petitioner v. Securities and Exchange 
Commission, Respondent, No. 23,105), on a motion of the 
respondent; Commission to dismiss this petition for review. 


The motion was decided (per Tamm, Leventhal and McGowan, 


JJ.) on October 13, 1969. 
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REFERENCES TO RULINGS 


The ruling of the Securities and Exchange 
Commission below was announced on April 2, 1969, and appears 
in the record at pages R. 4a and 45a. That ruling was 
based upon certain legal conclusions which ee presented 


to the SEC in a letter from counsel for Dow Chemical Company 


dated January 17, 1969 (R. 9a). (The legal conclusions 
therein asserted were first adopted by the SEC's Division 
of Corporation Finance on February 18, 1969 (R. 20a), and 


on March 24, 1969, the Commission indicated its agreement 


with the same legal conclusions (R. 46a).) | 


| UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,105 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 
Petitioner, 

ve 
SECURITIES AND EXCHANGE COMMISSION, 


Respondent, 


BRIEF FOR PETITIONER 


STATEMENT OF THE CASE 


This case concerns the right of a shareholder of 
@ major American company to utilize the corporate proxy 
machinery to obtain an expression of the views of the share- 
holders generally as to a "moral" decision made by corporate 
management, as a matter of "conscience", with respect to the 


use of the corporate assets. In the proceedings below the 
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the SEC ruled that as a matter of law the shareholder had 

no right to utilize the corporate proxy machinery for this 
purpose, and the shareholder now appeals to this Court for 
relief. i 


1. ‘The Corporate Decision 


Dow Chemical Company manufactures a chemical 
product known as "napalm" which is sold exclusively to the 
United States Department of Defense. It is Come knowledge 
that many American citizens are deeply concerned about the 
destructive use of napalm, and there has been a considerable 
degree of public protest against Dow's napalm production. 
Although efforts have been made to persuade the company 
to terminate or not renew its napalm contract with the = 
Government (a contract which is not financially rewarding ), 
Dow's management has made the "moral" decision to continue 
to produce the product out of a sense of patriotism. 
According to Dow's President, "We as a company have made 
2/ Dow's President stated in 1967, 


"[TJhe contract has little economic Significance 
to Dow. It amounted to less than one-half of one 
percent of total sales last year -- in the range 
of $5,000,000 -- and an even smaller percentage of 
total profits. This year it will be in the range 
of one-fourth of one percent and again a smaller 
percentage in profits.“ (R. 40a). 


sae 


a moral judgment on the long-range goals of our government 
and we support these." (R. 42a) (emphasis supplied). 

The management's decision, then, has been made on the basis 
of "consetence": 


"We, as individuals, are personally concerned 
with the world and its problems. We have sons and 
daughters in the armed forces, in the Peace Corps, 
and in the universities. A corporation is a col- 
lection of individuals, and the use of aur con- 
sciences is, as it should be, @ part ot the decision- 
MUBIC ET os DLOCCSS oop l/s a a anne ER See 


making process. 
Although the company recognizes that its manufacture of 


napalm may| well adversely affect its ability to hire able 
2 


personnel and remain "competitive," the company has none- 
theless adhered to its decision to make napalm on the basis 


of its "moral judgment" and as a matter of "conscience." 


1/ Address of Dow's President at Dow's May 1967 annual 
meeting, quoted in Lawrence J. Lasser, Dow Chemical Company, 
20 (Harvard Business School case study, 1908) (emphasis 
supplied). Dow's Chairman of the Board has also asserted 
this position. At the May 1969 annual meeting he said, in 
answer to persons who criticized during the question and 
answer period the company's production of napalm: "Last 
year you said Dow should make a moral decision. We've 

made one," Dow Chemical Company, Shareholders Quarterly, 

2 (July 1969). 


2/ The following corporate statement appears in the record: 


"There may be outstanding businessmen or scien- 
tists of the future who have been lost to Dow 
because of deep personal feelings on this matter 
« « e+ From a long-range viewpoint we could be 
hurt in many ways." (R. 42a). 
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Petitioner's Request for an Opportunity 
to be Heard with Respect to the 
Corporate Decision Involved 


The Medical Committee for Human Rights (hereinafter 
the "Medical Committee") is a shareholder of record of Dow 
Chemical Company. In March of 1968 the Medical Committee 
invoked Rule l4a-8(a) of the Proxy Rules of the Securities 
& Exchange Commission, 17 C.P.R. § 24o.1Ha-8, which provides, 


in part, as follows: 
| 
"(a) If any security holder entitled to 

vote at a meeting of security holders of the 
issuer shall submit to the management of the 
issuer, within the time hereinafter specified, 
a proposal which is accompanied by notice of 
his intention to.present the proposal for 


action at the meeting, the management seu 
set forth the proposal in its proxy state- 
ment. . .." (mmphasis supplied). | 


Relying upon the foregoing rule the Medical Committee requested 


Dow's management to include, in the proxy statement which was 
going to be distributed to all Dow shareholders in advance 
of the annual 1968 meeting, a proposed resolution calling 


for an amendment of Dow's certificate of incorporation so 


as to limit the company's sales of napalm.2/ | If Dow's 


BY. The Medical Committee's proposed resolution read as follows: 


"RESOLVED, that the shareholders of the Dow Chemical 
Company request the Board of Directors, in accordance 
with the laws of the State of Delaware, and the 
Composite Certificate of Incorporation of the Dow 
Chemical Company, to adopt a resolution setting forth 
an amendment to the Composite Certificate of Incorpor- 
ation of the Dow Chemical Company that napalm shall 
not be sold to any buyer unless that buyer gives 
reasonable assurance that the substance will not be 
used on or against human beings.” (R. 2a 
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management had acceded to this request, the resolution and 
a brief statement of the Medical Committee's reasons for 


urging its adoption would have been set out in the corporate 


proxy materials and mailed to Dow's approximately 90,000 


shareholders in advance of the meeting. All shareholders 
would then have had an opportunity to consider the issue 
before giving their proxies to management or appearing in 
person at the annual meeting. 

Dow's management, however, rejected the Medical 
Committee's request. The management stated that the corporate 
proxy statement had "already been printed" and that the Medical 
Committee's request therefore had simply been received too 
late (R. 4a). In response to the Medical Committee's request 
that the matter be considered for inclusion in the company's 
proxy materials for the next annual meeting (in 1969), Dow 
responded that "we will study the matter and will communicate 
with you later this year [in 1968]." (R. 4a). 

In fact, however, Dow never did communicate with 
the Medical Committee again in 1968. Accordingly, on 
January 6, 1969, the Medical Committee resubmitted its 1968 
proposal (R. 8a), and on February 3, 1969, it submitted a 


revision which read as follows: 


SRG 


| 
"RESOLVED, that the shareholders of the Dow 
Chemical Company request that the Board of 
Directors, in accordance with the laws of 
the Dow Chemical Company, consider the advisa- 
bility of adopting a resolution setting forth 
an amendment to the Composite Certificate of 
Incorporation of the Dow Chemical Company 
that the company shall not make napalm." (R. 16a). 
| 
Here again, of course, the Medical Committee was seeking to 
pose the issue for its fellow shareholders in advance of 
their decision as to how to vote their proxies and how to 
vote at the annual meeting. 
Again, however, Dow's management rejected the Medical 
\ 
Committee's request. In so doing Dow relied upon two exceptions 


to the general requirement that all shareholder proposals be 


included in management's proxy materials. 
(a) The first cited exception was Rule 14a-8(c)(2) 
which provides that a shareholder proposal may be omitted from 


the proxy statement 
| 
" , . . if it clearly appears that the | proposal is 
submitted by the security holder primarily for the 
purpose . . . of promoting general economic, 
political, racial, religious, social or similar 
causes." 


The legal opinion submitted to the SEC by Dow in 


explanation of its position recited that Dow "has been the 
target of protests and demonstrations for the past few years” 


and that such protests and demonstrations "are a reflection 
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of opposition on the part of certain segments of the popula- 
tion against, the policy of the United States Government in 
waging the war in Vietnam.” Observing that Dow "appears to 
have been singled out symbolically by the [war] protesters", 
Dow's counsel reached the legal conclusion that “under all of 
these circumstances . .. it clearly appears that the pro- 
posal is primarily for the purpose of promoting a general 
political, social, or similar cause." (R. 10a). 


(b) In his opinion Dow's counsel also relied upon 


@ second exception to the general rule requiring inclusion 


of shareholder proposals in corporate proxy statements: 

Rule 14a-8(c)(5) authorizes omission of a shareholder proposal 
if it “consists of a recommendation or request that the 
management take action with respect to a matter relating 

to the conduct of the ordinary business operations" of the 
company. Counsel's reasoning was that: 


"[TJhe determination of the products which: 
the Company shall manufacture, the customers to 
which it shall sell the products, and the conditions 
under which it shall make such Sales are related 
to the conduct of the ordinary business operations 
of the Company and .. . any attempt to amend the 
Certificate of Incorporation [with respect to such 
matters would be] contrary to the concept of 
corporate management which is inherent in the 
Delaware General Corporation Act under which the 
Company is organized." (R. 9a). 


vont 


3. The Proceedings Below | 


The SEC has established what it describes as 
2 | 


certain "formal procedures” under which, if'a controversy 


arises between a shareholder and management with respect to 
the inclusion of a shareholder proposal in the corporation 's 
proxy materials, the controversy must be brought before the 
SEC in advance of the preparation of the corporate proxy 
materials so that the Commission will have an opportunity 
"to consider the problems involved in such cases" before 
management takes a final ia oe The steps contemplated 
by these "formal procedures" (each of which was taken in this 


case) are as follows: 


(a) The security holder must transmit its proposal 


(for inclusion in the corporation's proxy materials) to the 
Management. Here the Medical Committee made its submission 
to Dow early in 1969 (R. 7a, 15a). : 

(b) The management, if it wishes to exclude the 


Shareholder proposal, must submit to the SEC the proposal 


1/ 17 C.F.R. § 202.1(a), (b), and (c). 
2/ 19 Fed. Reg. 246 (January 14, 1954). : 
3/ The procedures are found at 17 C.F.R. § 240. 14a-8 (a) and 


Ta). 
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and supporting papers "as received from the security holder", 
together with the opposing views of management and an opinion 
of counsel. | Dow complied with this requirement. 

(c) The required papers must be filed with the 
Commission not later than 20 days prior to the date on which 
preliminary copies of the proxy materials are filed with 
the Commission "so that the Commission will have . . . time 
to consider the problems involved in such cases and the 
security holder will have an opportunity to consider the 
management's position ... ." Dow complied with this 
requirement. 

(ad) Management must notify the security holder 
of its action and serve the security holder with copies 
of the materials filed with the Commission. Dow complied 
with this requirement (R. lla, 18a). 

(e) In such a proceeding "the burden of proof" is 
"upon the management to show that a particular security 


holder's proposal is not a proper one for inclusion in 


2 
management's proxy material." 


1/ Sec. Ex. Act. Rel. No. 4979, 19 Fed. Reg. 246 (January 14, 
2/ Ia. 
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(f) The SEC staff and, in appropriate cases, the 


Commission itself, reviews the issues as presented by the 
parties and makes a decision as to whether the particular 
shareholder proposal should or should not be included in 
the company's proxy serene 

When Dow and the Medical Committee followed the 
foregoing mandatory "formal procedures" and submitted their 
dispute to the SEC, the issue between them was a pure issue 
of law -- the proper legal interpretation of the Proxy Rules 
(i.e., Rule Ma-8(c)(2) and (5)) upon which Dow relied in 
arguing for the propriety of excluding the Medical Committee's 
proposal. While the matter was before the agency both parties 


briefed that legal issue, presenting conflicting legal 


2 
arguments, and on February 18, 1969, the SEC's Division 


of Corporation Finance made an initial ruling on the question. 


It informed Dow that "for reasons stated in your letter and 


1/ Where the SEC concludes in such a proceeding that management 
Cannot properly exclude the shareholder proposal, the Commission 
can take any one of three alternative steps: (25 it can commence 
an administrative proceeding looking toward a declaratory order 
to the effect that exclusion of the proposal would violate the 
Commission's Proxy Rules, 5 U.S.C. § 554(a) and (e); (2) it 

can initiate an administrative proceeding looking toward the 
suspension of the registration of the company's securities for 
failure to comply with the provisions of 15 U.S.c. § 78s(a)(2); 
or (3) it can initiate a lawsuit in a federal district court 
seeking an injunction to compel the company to include the share- 
holder proposal in the proxy materials, 15 U.S.C. § 78u(e). 


2/ See R. 9a, 19a, 26a, 34a, 38a. 
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the accompanying opinion of counsel, both dated January 17, 
1969, this Division will not recommend any action to the 
Commission if this proposal is omitted from the management's 
proxy materials for the company's annual meeting pursuant to 
Rules l4a-8(c)(2) and l4a-8(c)(5) under the Securities 
Exchange Act of 1934" (R. 20a). 

Thereafter, the legal issues framed by the parties 

were considered by the Commission itself. On March 18, 1969, 
the recommendation of the Division of Corporation Finanace 
apparently went forward to the full Commission (R. 46a), and 
on April 2, 1969, the parties were notified of the Commission's 
decision: 

"The Commission has approved the recommendation 
of the Division of Corporation Finance that no ob- 
jection be raised if the... [company omits the 
Medical Committee's ] proposals [from its] proxy 3 
Statement for the forthcoming meeting of shareholders." 
(R. 44a-45a), 

The minute of the Commission's action expressly states that 
the Commission's decision was based "upon the recommendation 
of the Division of Corporation Finance" (R. 46a), and, as 
noted above, the latter recommendation was explicitly based 
on the legal arguments submitted by Dow's counsel. Since 
no factual questions were presented to the SEC at any time 


during the controversy, it is quite clear that in taking its 


action the Commission had decided that Dow's legal interpretation 
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of the Proxy Rules was correct and that the interpretation 
urged by the Medical Committee was wrong as a matter of 


law. 


4, The Jurisdiction of this Court 

The Medical Committee seeks review of the action of 

the Commission below under § 25(a) of the Securities Exchange 
Act, 15 U.S.C. § 78y(a), which provides in relevant part as 


follows: 


"Any person aggrieved by an order issued by 
the Commission in a proceeding under this title 
to which such person is a party may obtaiin a 
review of such order in... the United) States 
Court of Appeals for the District of Columbia, 
by filing in such court within sixty days after 
the entry of such order, a written petition 
[for review]." 


| 

The Medical Committee's petition for review was 
filed in this Court on May 29, 1969, within 60 days after 
receiving notice of the Commission's action below. On July 10, 
1969, counsel for the Commission filed a motion to dismiss 
the petition, arguing in effect that when Dow and the Medical 
Committee had followed the "formal procedures" established 
by the Proxy Rules for bringing disputes of this kind before 
the Commission, the parties had not been engaged "in a pro- 
ceeding” of any kind; that the Medical Committee, although 
involved in a direct adversary contest with Dow before the 
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Commission, had not been "a party" to a proceeding; that 

the Commission's final decision in favor of Dow and against 
the Medical Committee did not constitute a reviewable "order" 3 
and that the Medical Committee had not been “aggrieved” by 
the Commission's action. The Medical Committee, of course, 


opposed the Commission's motion, arguing that there had been 


"2 proceeding" to which the Medical Committee was a "party"; 
that the Commission's final administrative resolution of the 
legal controversy between Dow and the Medical Committee con- 
stituted an "order" by which the Medical Committee had been 
"aggrieved"; and that the above-cited statute squarely con- 
ferred jurisdiction upon the Court to review the legal 
determination of the Commission below. This jurisdictional 
issue was fully briefed by the Commission and by the Medical 
Committee; the Court (per Tamm, Leventhal, and McGowan, JJ) 
heard oral argument on the issue; and on October 13, 1969, 
the Court entered an order denying the Commission's motion 
to dismiss “without prejudice to renewal thereof in the 
briefs and at the argument on the merits". The order 
indicates that Judges Leventhal and McGowan voted to deny 
the motion on the stated terms and that Judge Tamm voted 

to grant the motion. 
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SUMMARY OF ARGUMENT 


| 
| 
The issues presented on the merits on this appeal 
| 


are the proper interpretation of subdivisions (2) and (5) 
of SEC Proxy Rule l4a-8(c), and whether the Commission's 
ruling below was within its authority under Section 14(a) 
of the Securities Exchange Act of 1934. The first cited 
Subdivision of the Rule allows management to exclude from 


its proxy materials shareholder proposals on "general" 


political and social matters, and the second subdivision 


i 
precludes such shareholder proposals on specific problems 


of the “ordinary business operations" of the company. By 
adopting the legal views of Dow's counsel below, the SEC 
has held that both of the foregoing rules precluded Dow's 
Shareholders from voting on the Medical Committee's proposal. 
Although deference would ordinarily be due to the 
SEC's own administrative interpretation of its regulations, 
Such deference is not warranted here for a number of reasons. 
Preliminarily, the SECts ruling below is irrational on its 
face because it holds that the Medical Committee's proposal 
is too "general" and policy-oriented to be conten by 
the stockholders and, in the same breath, that it is too 
Specific with respect to the ordinary business details of 
the company's operations. 


See 


More importantly, the ruling in the present case 
must fall because it is totally inconsistent with the “public 
interest" requirement of Section 14(a) of the Securities 
Exchange Act as delineated by the rulings of the Commission 
itself over a period of years. In the period 1934-1952 the 
Commission authoritatively ruled that the “public interest" 
required that shareholders be afforded every opportunity to 
vote on shareholder proposals and that management could ex- 
clude such a proposal from its proxy materials only upon a 
clear showing that it related to a matter which was not a 
proper subject for shareholder action. Specifically, the 
Commission made clear that management must. include in its 
proxy materials any shareholder proposal on an issue relat- 
ing directly to the affairs of the corporation and within 
its control and that management must include any such pro- 
posal on any matter which was proper for shareholder action 
under state law. 

In the instant case, the issue raised by the Medi- 
cal Committee qualified for shareholder consideration on 
both grounds: it deals with a problem which directly re- 
lates to the company's affairs and is within the company's 
control, and it is a matter on which shareholders are affirma- 


tively encouraged to vote under the relevant state law. 


Accordingly, the ruling of the Commission here is contrary to 
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the "public interest" requirement of the Securities Exchange 
Act, as interpreted by the Commission itself, and is thus be- 
yond the statutory authority of the Commission. in this respect 
it is another example of the development, in recent years, of 

a tendency of the SEC, in matters involving shareholder proxy 
proposals, to indulge in "inconsistent administration, poor 
Substantive law, and a failure fully to inform outsiders of 


its informal decisions. "2/ : 


| 
Finally, the ruling in this case represents an 


ironic suppression of the role which the Congress and the 
Commission itself have deemed appropriate for shareholders in 
the corporate decision-making process. Both the Congress and 
the Commission have recognized that corporations today must 
be socially conscious institutions with a developed sense of 
responsibility to the community and that where a corporation 
is dealing with problems of corporate policy having political 
and social ramifications, it is particularly important that 
such matters not be left to the uncontrolled judgment of the 
corporate managers, but rather that the shareholders should 


have a voice in such decisions. The preclusion of a share- 
holder vote on such matters, as endorsed by the Commission 
in this case, precisely reverses the result intended by the 
Securities Exchange Act and by the Proxy Rules themselves. 


1 Thomas M. Clusserath, The Amended Stockholder Proposal 
ie: A Decade Later, 40 Notre Dame Lawyer 13, 30 (isos). 
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I. IN ACCORDANCE WITH THE BROAD PURPOSES OF THE 
SECURITIES EXCHANGE ACT AND THE PROXY RULES, 
ALL SHAREHOLDER PROPOSALS MUST BE INCLUDED IN 
MANAGEMENT'S PROXY MATERIALS UNLESS THERE IS 
A CLEAR SHOWING OF AFFIRMATIVE REASONS FOR 
EXCLUSION. 
At the time of the enactment of the Securities Exchange 
Act of 1934, it had become widely recognized that many of America's 
major corporations were controlled by small managerial groups 
which were in a position to direct the affairs of the company 
without regard to the wishes of the shareholders. Moreover, 
by reason of their manipulation of the proxy device, these 
managerial groups were able to perpetuate themselves in office. 
The pervasiveness of the separation of corporate ownership 
from effective control of the corporation was authoritatively 
documented in 1932 by Berle and Means in their classic work, 
The Modern Corporation and Private Property. 
The rapid growth in the size of corporations and 
the number of shareholders, and the widespread geographic 
dispersion of stock ownership, contributed to this separation 
of ownership from control. As it gradually became impossible 


for shareholders generally to appear and vote in person at 


annual corporate meetings, the technique of management 


solicitation of shareholder proxies came into existence; 


management would distribute proxy materials to all shareholders 


2 95 


in advance of the meeting and solicit authority to vote 


The power to control the content of the proxy 
| 


their shares. 


materials placed in the hands of management enormous 
control over the voting of the shares represented at the 
annual meeting. Such control led to virtually automatic 
re-election of existing managements and to a virtual 
assurance that management's views on any particular current 
problem would prevail. To take an extreme but historically 
accurate peepee if management distributed proxy materials 
which did not mention the fact that a particular issue would 
be discussed at the meeting, and if the shareholders generally 
then gave management a general proxy to vote their shares, 
it would be a foregone conclusion that management 's views 
would prevail on the issue involved. : 

To respond to this problem Congress, in Section 14(a) 
“of the Securities Exchange Act of 1934, authorized the Securities 
and Exchange Commission to promulgate such rules and reguila- 


| 
tions with respect to the solicitation of proxies as might be 


"necessary or appropriate in the public interest or for the 
protection of investors". 15 U.S.C. § 78n, 48 Stat. 895 


1/ See Hearings on H.R. 1493, H.R. 1821, and H.R. 2019 
before the House Committee on Interstate and |Foreign Com- 
merce 78th Cong. 1st Sess., 169-170 (1943) (hereinafter 


1943 House Hearings). 
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(1934) (emphasis Supplied). As stated in the leading case 
of SEC v. Transamerica Corporation, 163 F.2d 511, 518 (3a 
Cir. 1947, cert. denied, 332 U.S. 847 (1948) . 
"The control of great corporations by a 
very few persons was the abuse at which 
Congress struck in enacting Section 14(a)." 
Since "fair corporate suffrage" was considered to 
be "an important right that should attach to every equity 


Security bought on a public exchange", it was the 


purbose of the Act and of the Proxy Rules subsequently 


promulgated by the SEC to provide Shareholders with a voice 
in the affairs of their companies and thus enable them, to 
some extent at least, to prevent financial irregularities and 
to limit or qualify the control of management "in the public 
interest". See SEC v. Transamerica Corporation, supra. 

As one of its earliest steps in regulating proxy 
solicitation, the SEC dealt with the situation described 
above (p. 18) where management solicited proxies but failed 
to tell its Shareholders of a shareholder proposal that was 
to be presented for voting at the annual meeting. The very 
first time such an omission came to the attention of the 
Commission, which was during the 1938-1939 proxy season, 


————————_ 


1/ J. I. Case Co. v. Borak, 377 U.S. 426, 431 (1964), citing 
H.R. Repe No. 1383, 73rd Cong. 2d Sess., 13. 
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the Commission required management's proxy materials to 
make reference to that proposal so that all shareholders 
would be forewarned and would be given an opportunity to 
vote for or against the proposal by proxy_¥/ This action 
was based upon the Commission's view that a management proxy 
Solicitation “which did not include Ain ates [shareholder] pro- 
posals and the position of the management [with respect to 
such proposals] was obviously misleading, because the solic- 
iting material purported to tell the stockholders everything 
that was going to be taken up at a meeting that the manage- 
ment Imew about. "2/ 

Soon thereafter this attitude on the part of the 

SEC -- namely, its conviction that every management proxy 
Solicitation should include every proposal to be offered by 
@ shareholder -- was embodied in formal rules. In 1940 the 
Commission ruled that the proxy statement must include 

“any matters which the persons making the solicitation 
[i.e., management] are informed other persons intend to 
present for action at such meeting . . a) 


See 1943 House Hearings, 169-170. : 
| 


Id., at 170. | 
Sec. Ex. Rel. No. 2376 (1940), 5 Fed. Reg. 174 (1940). 
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and in 1942 the Commission restated the requirement as 
follows: 


"In the event that a qualified security 
holder of the issuer has given the management 
reasonable notice that such security holder 
intends to present for action at a meeting of 
security holders of the issuer a proposal which 
is a proper subject for action by the security 
holders, the management shall set forth the 
proposal bin 1tsS proxy materiaIsJ . 2... 
Further, if the management Opposes such proposal, 
it shall, upon the request of such security 
holder, include in its soliciting material the 
name and address of such security holder and 
a@ statement of such security holder setting 
forth the reasons advanced by him in support 
of such proposal: Provided, however, that a 
statement of reasons in Support of a proposal 
Shall not be longer than 100 words... ." 

Rule X-14A-7, 7 Fed. Reg. 10656 (1942) (emphasis 
supplied). z 


Thus the Commission made clear the right of every corporate 


shareholder to have his views presented to his fellow share- 


holders in advance of the annual meeting so that all share- 
holders could consider such views and see to it that their 

stock would be voted, by proxy or otherwise, in accordance 

with their own wishes and not simply in accordance with 


the views of management. 
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Shortly after these developments the then Chair- 


man of the SEC explained the reasons underlying, and the 


need for, the shareholder proposal rule in the following 


terms : 


"[TJhe rights that we are endeavoring to 
assure to the stockholder are those rights that 
he has traditionally had under State law to appear 
at the meeting; to make a proposal; to speak on 
that proposal at appropriate length; anf to have 
his proposal voted on. But those rights have 
been rendered largely meaningless through the 
process of dispersion a security ownership 
through the country. "L | 


%& * * 


"[Plormerly before . . . we had any rules, ... 
before we had any congressional legislation, a 
stockholder might appear at the meeting and 
address his fellow stockholders. Today he can 
only address the assembled proxies which are lying 
at the head of the table. The only opportunity 
that the stockholder has today of expressing his 
judgment comes at the time he considers ithe execu- 
tion of his proxy form, and we believe « - « that 
that is the time when he should have the full information 
before him and ability to take action as he sees fit. 

| 


"The proxy solicitation is now in fact the 
only means by which a stockholder can act and 
can perform the functions which are his as owner 
of a corporation. It therefore seems clear to us 
that only by mak a _ proxy a real instrument for 


e exercise o ose ctions can we obta at 
e Congress an S Co ee calle r in e 
orm oO air corporate su erage!” & 


nn 


1/ 1943 House Hearings, 172. 


2/ Ida. at 174-175 (emphasis supplied). 
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In thus seeking to bring about "a revitalization of 
the democratic process in the conduct of corporate affeirs,*~ 
the SEC did not initially undertake itself to define what 
subjects would or would not be "a proper subject for action 
by the security holders." For a time the Federal agency 
simply looked to "the laws of the state under which [the 
company] is organized" to define the matters as to which the 
shareholders were to be ean But it soon became apparent 
that state law would not always provide answers to specific 
problems, and in the mid-19l0's (as further discussed below) 
the SEC began to develop "a ‘common law! of its own as to what 
constitutes a 'proper subject! for shareholder action." II 
Loss, Securities Regulation, 906 (1961 ed.). Nevertheless, 
the SEC's basic approach remained unchanged -- that as a 
general rule every corporate management had an affirmative 
legal obligation to include in its proxy materials every 
shareholder proposal on a "proper subject" under state law. 
re ET 
1/ SEC Tenth Annual Report, A Ten-Year Survey, 31 (1944). 

2/ As stated by the Commission in 1945, 

"Speaking generally, it is the purpose of Rule X-14A-7 
to place stockholders in a position to bring before their 
fellow stockholders matters of concern to them as stock- 
holders in such corporation; that is, such matters re- 
lating to the affairs of the company concerned as are 
proper subjects for stockholders! action under the laws 


of the state under which it is organized." Sec. Ex. 
Act Rel. No. 3638 (1945). 


of, As Professor Loss has pointed out, in case of a conflict 
etween state law and the SEC's own "common law", the latter 
"undoubtedly would yield, as it should" to state law. Loss, 


supra, 906. 
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One principle which clearly emerges from the 


broad purpose of the Proxy Rules is that there is a strong 
presumption, with respect to any given shareholder proposal, 
that the proposal is a proper subject for shareholder action 
and that, prima facie, management has an obligation to in- 
clude the proposal in its proxy materials. This principle 
has been formally recognized by the SEC itself; the Com- 
mission has explicitly stated that in any controversy between 


a shareholder and management as to whether a shareholder 
proposal should or should not be included in the proxy 
materials, "the burden of proof" shall be "apon the manage- 
ment to show that a particular security holder's proposal 
is not a Say eae one for inclusion in managements proxy 
material", * and the Commission also stated that all 
"doubts" are to be "resolved in saNCe of the stockholder" 


and the inclusion of his proposal. 


1/ Sec. Ex. Act Rel. No. 4979 (1954), 19 Fed. Reg. 246 (1954). 


2/ Hearing on SEC Enforcement Problems Before the Subcommittee 
on Securities of the Senate Committee on Banking and Currency, 
85th Cong. Ist Sess., Pt. 1, at 118 (1957) (hereinafter 1957 
Hearings). 
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Given the history of Section 14(a), its continued 
and enhanced pertinence to present corporate structure and 
activity, and the evident purpose of the implementing reguila- 
tions, we respectfully submit that on the merits of this 
case the SEC, the respondent here, bears a heavy burden 
indeed in seeking to defend its legal ruling that Dow was 
entitled, as a matter of law, to prevent the Medical Com- 
mittee from using the corporate proxy machinery to seek an 
expression of the views of its fellow Shareholders for the 
purpose of advising Dow's management on a matter as to which 
management itself was so deeply concerned on a "moral" basis. 
Since the Commission has given official sanction to the 


Suppression of the Medical Committee's proposal, and since 


such suppression is prima facie inconsistent with the ob- 


Jectives of Section 14(a) of the Securities Act and of the 
Proxy Rules themselves, the Commission's ruling below should 
be sustained only if the Court is persuaded that no other 
ruling was possible in the circumstances. In fact, however, 
the SEC's ruling is not so required and is at odds with the 
intent of Congress as well as with the very regulations it 
purports to interpret. We shall now turn to those 
regulations. 


: 
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Ii. THE COMMISSION HERE HAS ACTED INCONSISTENTLY WITH 
ITS OWN LONG-STANDING INTERPRETATION OF THE 
SECURTTTES EXCHANGE ACT AND PROXY RULE lla-8(c)(2), 
UNDER WHICH MANAGEMENT MAY PROPERLY EXCLUDE A 
SHAREHOLDER PROPOSAL WHICH HAS POLITICAL OR SOCIAL 
OVERTONES ONLY IF THE SUBJECT MATTER DOES NOT 
RELATE DIRECTLY TO THE AFFAIRS OF THE CORPORATION 
AND IS NOT WITHIN ITS CONTROL. | 


Proxy Rule i4a-8(c)(2), upon which Dow and the 
| 
Commission below have relied in this case, has a clearly 


traceable history which definitively demonstrates its 


meaning for the purposes of this case. 
it will be recalled that in 1942 the Commission 

promalgated Proxy Rule X-l4a-7, which, reflecting the 

basic purpose of the Securities Exchange Act and the already 

previously established position of the Commission, broadly 


stated that management was required to include in its proxy 


materials every shareholder proposal which was "a proper 
Subject for action by the security holders", (See p. 21, 
Supra). Then in 1945 -- as described in a formal release 

of the Commission (Sec. Ex. Act Rel. 3638 (1945), hereinafter 
“Release No. 3638") -- a shareholder of an unidentifiea company 
submitted a number of proposed resolutions ae inclusion 

in management's proxy materials. When the matter was 

brought to the attention of the SEC, the agency described 

the proposed resolutions as follows (in Release No. 3638): 
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(1) "That dividends paid to stockholders 
shall not be subject to Federal income tax where 
the income from which such dividends are paid has 
already been subject to corporate income taxes"; 
(2) "That the antitrust laws and the enforce- 
ment thereof be revised"; 
(3) "That all Federal legislation hereafter 
enacted providing for workers and farmers to be 
represented should be made to apply equally to 
investors"; 
(4) [The shareholder apparently proposed 
additional resolutions "of similar nature". ] 
Upon receipt of these proposals the management inquired of 
the SEC whether the proposals were "proper subjects for action" 
by the company's shareholders within the meaning of Rule X-14A-7 
and whether they would therefore have to be included in manage- 
ment's proxy materials. In response to this inquiry the SEC's 
Division of Corporation Finance took the somewhat unusual 
steps of preparing a definitive opinion interpreting the 
Rule (signed by Baldwin B. Bane, Director of the Division) 
and of publicizing the opinion in a formal release (Release 


Cheo 
No. 3638). ‘The release is set forth in the Addendum to @m 
brief (Ad. 1-4). 
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In his analysis of the Specific shareholder proposals 
involved, Mr. Bane observed at the outset that they did not 
pertain directly to the affairs of the corporation and that 
they were efforts to engage the corporation in political 
activity qua political activity -- which would be improper 
for "an industrial corporation which is not empowered to en- 
gage in political activity". and the opinion then drew a 
sharp and clear distinction between two types of shareholder 
ree = It was the distinction between, on the one hand, 
Proposals seeking to commit the corporation merely to taking 
a stand upon "general political, social or economic matters" --~ 
matters not within the control of the corporation -- and, on 
the other, proposals on "matters relating to the affairs of the 
particular corporation" and which are "of concern to [the stock- 
holders] as stockholders in such corporation". Ta. (emphasis supplied ), 
1/ Release No. 3638 summarizea Mr. Bane's opinion as follows: 


"fhe opinion of the Director interprets 
the phrase ‘proper Subject for action’ to mean 
proposals which relate directly to the affairs 
of the particular cprporation and concludes 
proposals ic eal w eneral political, 
social or economic matters are not, within the 
meaning of [Rule X-14A4-7], ‘proper subjects for 
action by security holderst". (Emphasis supplied) . 


- 29 - 


Problems of the first type, although they may be of interest 
to the citizenry generally (and may be debated "in other 
forums"), are matters over which the particular corporation 
itself has no control, are not of direct relevance to the 
actual operations of the corporation, and are thus academic 
or hypothetical to the stockholders as stockholders. 
Accordingly, they are not "proper subjects" for shareholder 
action and need not be included in the proxy materials. Con- 
versely, matters which relate directly to the affairs of the 
particular company, and as to which the corporation is em- 
powered to take action, are necessarily matters of concern 
to the stockholders, whether the concern be narrowly economic, 
or broadly economic, or otherwise. Since the only meaning- 
ful "forum" for the debate of such matters is the corporate 
forum itself, shareholder proposals on such matters must be 
included in the proxy materials. 

The effect of the foregoing administrative distinction 
was to free the corporate machinery of the burden of dealing 
with proposals that did not relate to the conduct of the 
corporation's business, that did not seek to require or 
prohibit corporate operations, and that merely sought to use 


the corporation as a loud-speaker device to amplify the 


particular views of the shareholder on some general political, 
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economic or social issue: (t.e.. e., the content of the federal 


income tax laws, the enforcement of poe rea) treating in- 


vestors coequally with workers and farmers). But at the same 
time it preserved to the shareholders their pre-existing 
right to vote on any matter of relevance to them as share- 
holders. This distinction became a matter of the SEC's own 
"common law" in 1945 .2/ 

The point of the distinction was subsequently 
illustrated in the case of Peck v. Greyhound Corporation, 
97 F. Supp. 679 (S.D.N.¥. 1951), in which the competing 
considerations were more closely balanced than usual. In 
1951, six years after the promulgation of Release No. 3638, 
a shareholder of the Greyhound Corporation asked Greyhound's 
management to include in its proxy naterials ta recommenda-— 
tion that management consider the advisability of abolishing 
the segregated seating system in the south" (97 F. Supp. at 
680). While relevant to the operations of the bus company, 
the proposal was not confined to seating on the buses of 
Greyhound, or, indeed, even to Seating on buses (as distin- 


guished from railroads, etc.).2/ Moreover, at that time 


3s 
V/ See p. 26 supra. 


2/ As noted in Emerson & Latcham, The SEC Proxy Proposal 
le: The Corporate Gadfly, 19 U. Chi. Law Rev. 807, 333 
@ proposa. Volved in the Peck case “was not 
limited to segregated seating on the Co: os S buses 
alone." 
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the laws of a number of Southern and border states affirma- 


tively required Segregated seating, at least for intrastate 


passengers ,2/ and it was clearly not within the power of 


the Greyhound Corporation to ignore or alter state law in 
this respect. Accordingly, referring expressly to Release 

No. 3638, Greyhound decided not to include the shareholder 
Proposal in its proxy materials, and under the mandatory 
procedures referred to in our Statement of the Case, Supra, 
Greyhound submitted the matter to the SEC (id. ). The agency 
ruled "that the proposal is a matter falling within the 
opinion set forth in Release No. 3638 under the Securities 
Exchange Act of 1934 and therefore need not be included in 
[Greyhound's] proxy statement or form of proxy." (97 F. Supp. 
at 680). When the shareholder Sought judicial review of this 
ruling (by filing a civil suit against Greyhound?/), the Court 


A Note, Rule X-14A-8 of the SEC: Stockholder Participa- 

ion In Co rate Affairs, 47 Nw. U.L. Rev. 710, 719 {1952}. 
While Norean -y—ViEsini== organ v. Virginia, 328 U.S. 373 (1946) had held that a 
state statute requiring segregation of races was an unconstitu- 
tional burden on interstate Commerce as applied to interstate 


passengers on an interstate bus, it did not bar enforcement of 
State laws as to intrastate Passengers or intrastate buses. 


It should 


Supp. at 680) and that 
"formal ruling by the Commission" 
Accordingly, the plaintiff there, un- 
was unable to seek appellate review 
the Securities Exchange ‘Act. (See 
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refused to disturb the agency's interpretation.2/ 


The result in the Peck case, it will be noted, was 
completely consistent with the analysis which was set forth 
in Release No. 3638 and which the Medical Committee urges 
here. And it should also be noted that, consistent with 
the same analysis, the result in Peck would’ presumably have 
been different if the shareholders' resolution had been 


limited to Greyhound's own policy with respect to seating on 
its own interstate buses. In that event, as commentators 
have pointed out, the matter would have been a matter of 
corporate policy relating directly to the corporation's 
affairs and within its own control: “certainly such a policy 
consideration [would have been] a "proper subject for action 
by security holders,' especially if the peogocsd were cast 


merely in the form of a recommendation or suggestion." 


Emerson and Latcham, The SEC Proxy Proposal Rule: The Cor- 
porate Gadfly, 19 U. Chi. Law Rev., 807, 833 (1952). 


Apparently Peck's consideration of racial problems, 
and the growing national interest in such matters, prompted 


| 

| 

The Court pointed out that the plaintiff had failed to 
exhaust his administrative remedies. When the Assistant 
Director of Corporation Finance had ruled against him, the 
plaintiff had failed (unlike petitioner here) to carry the 
matter upward to the full Commission and to obtain a ruling 
at the highest administrative level. 97 F. Supp. at 681. 
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the staff of the SEC in‘1952 to propose a more detailed 
version of Release No. 3638 to be embodied in a formal rule 


referring specifically to "racial" and "religious" matters. 


in 1952 the Commission amended Rule 4a-8(c),1/ which now 


reads in relevant part as follows: 
"(c) Notwithstanding the foregoing [rule 
requiring inclusion of every shareholder propo- 
sal] the management may omit a proposal ... 
under any of the following circumstances: .... 

"(2) If it clearly appears that the pro- 

posal is submitted by the security holder pri- 
marily for the purpose of ... promoting general 
economic, political, racial, religious, socia 

or similar causes; . . . ." 17 C.F.R. Section 
240.14a-8(c) (emphasis supplied). 

Despite the new specific references to "racial" 
and "religious" causes, it is clear that the Commission's 
purpose was Simply to codify the existing administrative 
interpretation as set forth in Release No. 3638. When the 
new 1952 language was written, Mr. Baldwin B. Bane, the 
author of Release No. 3638 and still the Director of the 
Division of Corporation Finance, stated flatly that the new 
language embodied in Rule l4a-8(c)(2) was intended to set 
forth "the substance of Exchange Act Release No. 3638 dealing 


ee 
1/ Sec. Ex. Act Rel. No. 4775, 17 Fed. Reg. 11431 (1952). 


i 


with the omission of certain types of [shareholder] propo- 


sals."1/ tt was therefore the official intention of the 
SEC, when it promulgated the rule, to continue in force for 
the future the seven-year-old principle that, management could 
deny a shareholder a right to be heard on any "general® eco- 
nomic, political, or social matter (meaning a matter not 
directly relating to the operations of the corporation and 
not within its control) but that the corporation must recog- 
nize the right of shareholders to vote on any matter relat- 
ing directly to the affairs of the particular corporation 
and thus being of concern to the shareholders as shareholders. 
It may be that on this appeal the Commission will 
contend that it has not in fact consistently adhered to the 
foregoing principles, that from time to time (e.g., through 
isolated unpublished rulings) it has applied some other 
principles, and that some other administrative interpreta- 
tion of the Securities Exchange Act and the Proxy Rules therefore 
exists to justify its ruling in this case. If 80, 2 question 
will arise as to which of the agency's diverse interpretations 
should control. One answer is that the agency's interpreta- 
tion in the formative years after the enactment of the Secur- 
ities Act is entitled to particularly great weight. As the 


1/ Letter from Baldwin B. Bane to John H. Mathis, Vice 
Sident, American Society of Corporate Secretaries, dated 
February 1, 1952, in SEC Docket File No. S T-35-6-2. 
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Supreme Court has frequently emphasized, where a statute 
confers responsibility on an administrative agency and a 


question of Statutory interpretation later arises, the courts 


pay particular respect to the agency's interpretation of the 


statute in the early years after its enactment. Thus in its 
unanimous opinion in Udall v. Taliman, 380 U.S. 1, 16 (1965), 
the Court said: 

"Particularly is this respect due when the ad- 

ministrative practice at Stake ‘involves a con- 

temporaneous construction of a Statute by the 

men charged with the responsibility of setting 

its machinery in motion, of making the parts work 

efficiently and Smoothly while they are yet un- 

tried and new.' Power Reactor Co. v. Electri- 

clans, 367 U.S. 396, 308.= s/s 
We submit, therefore, that in this case this Court must give 
particularly great weight to the Commission's consistent 
public position that the Securities Act itself and the Proxy 
Rules promulgated thereunder do not authorize the exclusion from 
management's proxy materials of a shareholder proposal of the 
kind presented here. In short, the foregoing administrative 
history by itself strongly points to the conclusion that the 
Commission's action in this case was beyond its statutory 


authority. 
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III. SINCE PROXY RULE 1a-8(c)(5) RELATING TO 
"ORDINARY BUSINESS OPERATIONS" | WAS DESIGNED 
SOLELY TO EXCLUDE MATTERS WHICH LIE EXCLu- 
SIVELY WITHIN MANAGEMENT'S PROVINCE UNDER 
STATE LAW, THE RULE DOES NOT AUTHORIZE EX- 
CLUSION OF THE MEDICAL COMMITTEE'S PROPOSAL. 
OSL 
In the proceedings below counsel for Dow took the 
view that the Medical Committee's proposal -- 2 proposal that 
Management consider an amendment to Dow's Certificate of 
Incorporation with respect to napalm -- related to Dow's 
“ordinary business operations" and was thus excludable from 
management's proxy materials under Rule 1a-8(e)(5). But 
the suggestion confronts an immediate obstacle: it is com- 
pletely inconsistent to Suggest, on the one hand, that the 
Medical Committee was trying to delve too deeply into the 
| 
internal operations of Dow and at the same time to suggest 
that the Medical Committee's proposal was toe "general" and 
thus not sufficiently related to Dow's affairs to justify 


inclusion. 


Moreover, in view of the deep "moral" soul-searching 


in which Dow's management became engaged as a matter of “con- 
science” in its own “decision-making process" with respect 

to napalm, and in view of the admitted potential harm which 
management's napalm decision threatened to the company (e.g., 
in its ability to remain “competitive” in ning personne} )2/ 


2/ See p. 3, supra. 
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there is reason to doubt whether Dow's counsel was really 
serious in suggesting that this intensely difficult policy 
question was merely a matter relating to the company's 
"ordinary business operations" within the meaning of the 
Rule. . For the same reason we think it improbable that the 
Commission will actually rely on Rule 14a-8(c)(5) on this 
appeal. On the other hand, if the Commission here contends 
that its action was justified by that Rule, there will be 
two short answers to that contention. 

First of all, it is indisputable that when the 
Commission promulgated Rule l4a-8(c)(5) and used the phrase 
“ordinary business operations," it intended the phrase to 
"have the meaning attributed to it under applicable state taw. 
(Emphasis supplied). Turning to the law of Delaware, where Dow is in 
corporated, Section 242(a)(2) of that state's General Cor- 
poration Lawe/ recites that amendments to the Certificate 
of Incorporation are appropriate to "change, substitute, 
enlarge or diminish the nature of [the company's] business," 
and Section 242(d) then requires a vote of the stockholders 


the same token, Professor Loss reads Rule l4a-8(c)(5) as 
being only a particularization of Rule l4a-8(c)(1) requiring 
that a proposal be 2 proper subject for action by security 
holders under’ the law of the state of incorporation. II Loss, 


Securities Regulation, supra, at 908-09. 


x% Statement of Chairman Armstrong, in 1957 Hearings, 118. 


2/ Chapter 1, Title 8, Delaware Code. 
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in order to make such an amendment. In fact, Dow's Certifi- 
| 


cate of Incorporation presently lists categories of products 
which the Company is empowered to Ae any change 
in those listings -- including the change proposed by the 
Medical Committee -- is a matter, under the law of Delaware, 
which mst ultimately be decided by the stockholders.~ In 
short, it is simply beyond dispute that the Medical Com- 
mittee's proposal for the amendment of Dow's Certificate of 
Incorporation is a proper subject for shareholder action 
under state law and is not a matter of Snare business 
operations" within the exclusive province of management 
either under state law or under Rule 14a-8(c) (5). 

Finally, lest there be any doubt on this question, 
it should be noted that the sole purpose of Rule 4a-8(c) (5) 
was to prevent shareholders from seeking to insert themselves 


1/ Specifically, Article ITI(a) of the "Composite Certificate 
of Incorporation of the Dow Chemical Company" (which is 

a matter of public record) authorizes the company to 
"manufacture, produce, buy, sell and deal in chemicals 

of every description, organic and inorganic, natural or 
synthetic, in the form of raw materials, intermediates, 

or finished products ... ."” | 


| 
2/ Section 242(d)(1)-of the General Corporation Law provides 
That the formal process of amending the certificate of 
incorporation must be initiated by the directors, but, as 
noted in the text, an actual amendment may be made only upon 
a@ vote of the majority of the stockholders, thus establishing 
that the subject of amendment is a proper subject for 
shareholder action. Since the Medical Committee's proposal 
in this case is only a request that the directors consider 
the advisability of initiating the amendment /process, it is 
in no sense an effort to interfere with the directors! rights 
in the matter. | 
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into day-to-day administrative problems as to which they have 


far less relevant knowledge than management and less compe- 
1 


tence and expertise. To let the shareholders as @ group 
decide management problems at corporate Meetings was con- 
sidered "manifestly impracticable." But the issue raised 
by the Medical Committee is obviously not a problem of that 
Kind. It is a "moral" issue with potentially broad impli- 
cations both for the company itself and for the people and 
the Government of the United States. It is difficult to 
see how it can be Seriously argued that the management of 
Dow has greater competence to deal with Such matters than 


the 90,000 shareholders of the company. 


—————————————— 


S 7-65-1, 
ceedings, Proxy Rules, 232-133, 
(aossye File No. S 7-65-6, Memorandum of A.T. 


2/ See Statement of Chairman Armstrong, 1957 Hearings, 118. 
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IV. THE COMMISSION'S RULING BELOW BRINGS ABOUT 

RESULTS WHICH ARE CONTRARY TO THE! "PUBLIC 

INTEREST" MANDATE OF THE SECURITIES EXCHANGE 

ACT AND THE PROXY RULES. 

An analysis of the Commission's ruling below and 
its logical implications demonstrates that in several re- 
Spects the ruling is both irrational and contrary to the 
"public interest" standard of the Securities. Exchange Act 
itself. | 

An obvious initial irrationality inherent in the 
Commission's position arises simply from the fact that Dow's 
Management itself has undertaken to make a major corporate 


policy decision, not Solely through the exercise of any 


"business" or managerial expertise, but on the avowed basis 
of "moral" and political values -- and yet both Dow and the 
SEC have decided that the owners of the business have no 
right even to advise management of their own ivalue judgments 
on that policy problem. We submit quite simply that there 

is something fundamentally wrong with that position. It just 
does not make sense to say that management alone can make 
Such judgments and that the shareholders cannot even express 
a view thereon. Indeed, virtually all of the| commentators 
who have considered the operation of the Proxy Rules have 
pointed out that, whatever might: be the situation where a 
shareholder “is trying to embroil the corporation in disputes 
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which do not presently concern it," the shareholders must. 
have the right to be heard “when the corporation is already 
engaged in the activity dealt with by the proposal." Note, 
Corporate Political Affairs Programs, 70 Yale L. J. 821, 847 
(1961). In such circumstances "the management to a consider- 
able degree would appear to have resolved the question of 


the propriety of the Subject matter by itself entering the 


field." Emerson & Latcham, The SEC Proxy Proposal Rule: 
The Corporate Gadfly, 19 U. Chi. L. Rev. 807, 835 (1952). 


It simply cannot be the law that where corporate managers 
have embroiled themselves in a moral or political problem 
with potentially serious consequences for the company, the 
owners of the business are legally excluded from expressing 
their views to management on the matter. 
A. Since Section 14(a) of the Securities Exchange 

Act was Intended to Restore to Corporate Share- 

holders the Rights They Traditionally Enjoyed 

Under State Law, and Since the Law of Delaware 


Gives Dow's Shareholders an Affirmative Right 
to be Heard on the Instant Problem, the Ruling 


Below Departs from the Intent of the Statute. 


Shortly after the enactment of the Securities Ex- 
change Act, as noted above, the SEC recognized that it — 
"in the public interest" that the Proxy Rules be so devised 
as to restore to corporate shareholders the voting rights 
they traditionally enjoyed under state law in order to 


Soke: 


| 
narrow the gap between ownership and control.2/ If the law 


of the state of incorporation gave the shareholders of a 
particular corporation ultimate control over a particular 
issue, through a shareholder vote, it was the purpose of 
the Securities Exchange Act itself to insure, through appro- 
priate Proxy Rules, that the shareholders could vote on the 
Same subject by proxy. 

We have also noted above that under the law of 
Delaware Dow's shareholders have the right to decide, ulti- 
mately, whether an amendment to Dow's certificate of incor- 
poration should be made in order to "enlarge or diminish" 
the nature of its business -- which means that the Medical 
Committee's proposal that management consider the initiation 
of the amendment process was clearly a proper Subject for 
a shareholder vote at Dow's annual meeting £/ And yet the 
SEC has ruled in this case that, whether or not the share- 
holders might vote on the Medical Committee's proposal at 
the annual meeting, they may not vote on the proposal by 
proxy. This ruling squarely conflicts with the intent of 
the Securities Exchange Act and is Sates Se the 
Commission's statutory authority. | 
2/ See p. 22, supra. | 
2/ See pp. 37-38, supra. 
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The Ruling Below Insulates Management from 
the Views of the Shareholders in a Way Which 
is Flatly Inconsistent with the Intent of 


the Securities Exchange Act 


The legislative history of Section 14(a) of the 
Securities Exchange Act establishes beyond any question that 
one of the basic purposes of the Act was to insure that 
management's proxy, materials would forewarn shareholders, 
and would give them a right to vote by proxy, on all "major 
questions of [company] policy" which might come before the 
Stockholders! meet Although it is clearly unnecessary 


and impractical to allow shareholders to vote by proxy on 


2 
"ordinary" day-to-day management problems,~ the Congress 


has thus declared in effect that the "public interest" 
criterion of Section 14(a) of the Securities Exchange Act 
requires that shareholders be given a voice on the larger 
questions of corporate "policy." 
re a 

1/ See Sen. Rep. No. 792, 73a Cong., 2d Sess.,12 (1934): 


". . . it is essential [that the share- 
holder] be enlightened . . . as to the major 
questions of policy which are decided ats ock- 

oOiders meetings. Too often proxies have been 
Solicited without explanation to the stockholder 
of the real nature of the questions for which 


authority to cast his vote is Sought." (Emphasis 
supplied), 


2/ See the discussion of “ordinary business operations" 
under Rule l4a-8(c)(5), p. 39, supra. 


= be 


Moreover, with the steady increase in the concen- 


tration of industrial assets over the last 35 years, there 


is today an even greater need for "responsibility" in the 
development of corporate policy, and the eee of ex- 
clusive control by management, than there was in 1934. 
Today the major corporations have become major participants 


in various social causes, through their charitable contri- 
mecsonee ee have become active participants in political 
movements ;.2/ and their business operations have wide rami- 
fications in the economic and social development of the 
community at large. With such social functions having been 
thrust upon the corporation, it is of extreme importance 
that a corporation operate as a “socially conscious insti- 
tution=/ in formulating its own policies. and if there 

is any one field of corporate policy in which shareholder 
participation would seem to be most appropriate, that field 
is precisely the area of social and political activity. 


1/ A. P. Smith Mfg. Co. v. Barlow, 98 A.2a Sor 586 (N.J. 
p. Ct. 1953); Union Pacific Railroad Co. v. Trustees, 329 
P.2a 398, Foo hos (Utah Sup. Ct. 1958). | 


oe S36 (2 Sete Political Affairs Programs, 70 Yale L. J. 
22-83 m | 


3/ 70 Yale L. J., supra, at 821, n. 6. 
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Conceivably management may have greater expertise than 
shareholders in matters of narrow technical or financial 
"policy", but there is no reason to suppose, for example, 
that Dow's 90,000 shareholders are not as competent as 
management to speak to the political, social, or "moral" 
aspects of the policies of the company. 

The need for shareholder participation in these 
areas of corporate policy has been recognized in various 
contexts. For example, the Congress has enacted legislation 
with respect to the political activities of corporations, 
and the Supreme Court has emphasized that one of the basic 
considerations underlying the legislation was a Congressional 
conviction that "corporate officials [have] no moral right 


to use corporate funds for contributions to political parties 


without the consent of the stockholders." United States v. 
ee consent of the stockholders vniveda states 


CIO, 335 U.S. 106, 113, 137-138, 156 (1948) (emphasis supplied). 
In short, it is in just such areas of political and social 
policy that there is a particularly "acute" need to avoid 
exclusive managerial control without shareholder 


participation. 

pa 

i/ As observed by commentators, the problem of corporate 
responsibility is "presented in its most acute form when 
political programs are adopted by large publicly held cor- 
porations controlled by their own management .. .." Note, 
Corporate Political Affairs Programs, 70 Yale L. J. 821 
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The Commission's ruling below brings about pre- 
cisely the opposite result. The Commission /has said that 
where a corporation is faced with a difficult "moral" deci- 
Sion as to whether the corporation, through its actual busi- 
ness operations, shall support particular political policies, 
the decision is one to be made exclusively by management 
and that the shareholders have no right to be heard, even 


on an advisory basis, in the decision-making process. This 
| 


result, we submit, is both irrational and contrary to the 


“public interest" mandate of the Securities Exchange Act. 


C. In the Area of "Social Responsibility” the 
Ruling Below is Squarely Inconsistent with 


Public Policy 


In a variety of ways the States, the Congress, 
and the Executive Branch of the Federal Government have 
made clear that it is the public policy of the United States 
to foster and encourage private American corporations to 
play constructive roles in the social problems of the nation. 
For example, state governments have encouraged corporations 
to contribute financially to various social causes, reject- 
ing the notion that such activities are ultra vires;1/ the 
Congress has provided the same affirmative encouragement 
i 
1 See, for example, the General Corporation Law of Delaware, 


- 1, Title 8, Section 122(9), authorizing charitable dona- 
tions. 


Hie 


1 
through the tax Tees and in recent years the Executive 


Branch of the Government has called for additional corporate 
support for various social programs and has offered induce- 
ments to that ena.2/ 

The Commission's ruling in this case, however, con- 
Stitutes a clear Step in the opposite direction. Suppose, 
for example, that the management of a major American company 
were considering the possibility of embarking upon a program 
of making tax-deductible contributions to foster job train- 
ing in ghetto areas. Proponents of such a program could 
argue that it. would help to create @ reservoir of skilled 
labor for the company's own purpose, that it would serve to 
meet the company's "moral" obligations as a Socially con- 
scious institution, and that it would be an affirmative step 
toward cooperation with the Federal Government's call for 
private assistance in such programs .3/ Obviously any such 
program would make use of the corporate resources and would 


be a matter within its control and pertaining directly to 


i/ Section 170, Internal Revenue Code, 26 U.S.C. § 170. 


2/ See the statement of the President of the United States 
on March 16, 1968, expressing the “hope that the... private 
employers of America can help the Government take Some of 

this responsibility" for the training of ghetto unemployed. 

4 Weekly Compilation of Presidential Documents 534 (1965). 


2% Economic Opportantty Amendments of 1967, 81 Stat. 685, 
2 U.S.C. § 2a740(a)(8): H. Rep. No. 866, 90th Cong., 1st Sess. 
(1967), in 1967 U.S. Code Cong. and Admin. News, 2428, 2k4s. 
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its affairs. Nevertheless, the clear implication of the 
Commission's ruling below is that a particular shareholder 
who favored the program, and who sought to use the proxy 
machinery to obtain shareholder Support for the idea, would 


have no right to submit such a proposal for| inclusion in 
the corporate proxy materials. | 

It may be noted that such a ruling would bring 
about a rather remarkable internal inconsistency in the Com- 
mission's administration of the Proxy Rules, In the past 
the Commission has apparently taken the position that, where 
a shareholder wishes to be heard in opposition to the expen- 
diture of corporate funds for charitable purposes, such 
essentially negative proposals must be included in manage- 
ment's proxy mtertare = Under this administrative doctrine 
‘a@ shareholder who opposed the hypothetical ghetto program 


would be entitled to have a proposal to that effect included 
in the proxy materials, but the shareholder who Sought to 
include a proposal in favor of this progressive program 
would be precluded from presenting any views on precisely 


the same issue. 


Annual Report, 40 (1967); SEC, 34th Anmyal 


1/ See SEC, 33rd 
Report, 42 (1 
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This distinction between shareholders who propose 
and those who oppose such corporate activities is both 
irrationail/ and indefensible in terms of the language of 
the Proxy Rules themselves. After all, a shareholder who 
is philosophically opposed to ghetto job training, and who 
submits a proposal on that issue, would be "promoting" a 
political or social "cause" just as much as the shareholder 
who favored such programs. 

More importantly, however, the Commission's posi- 
tion is indefensible in terms of public policy. Its effect 
is to build into the Proxy Rules a clear official bias 
against the encouragement of corporate social responsibility. 
As the Commission itself made clear as early as 1943, such 
biased prejudgments as between different shareholder points 


2, See Wirta v. Alameda-Contra Costa Transit District, 

34 P.2d 982, 986-987 (1967), in which the Supreme Court 
of California (en bane) recently struck down on Federal 
constitutional grounds a "paradoxical" limitation on ad- 
vertising in public buses which had the practical effect, 
with respect to various public issues, of allowing the 
presentation of one side of the argument but not the other 
(e.g., "a theater may advertise a motion picture that por- 
trays sex and violence, but the Legion of Decency has no 
right to post a message calling for clean films"). 
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of view are wholly prope Since the Federal Govern- 


ment has made clear that it is “in the public interest” for 


corporations to shoulder their social responsibilities, and 


Since the Commission has authority to promilgate only those 
Proxy Rules that are “in the public interest," we submit 
that the interpretation of the Rules by the Commission here 
is inconsistent with Section 14(a) of the Securities Exchange 


Act and plainly erroneous. 


CONCLUSION 


Petitioner respectfully requests that on this appeal 
the Court (a) declare as a matter of law that the Proxy 
Rules of the SEC do not authorize Dow's management to exclude 
from its proxy materials the shareholder proposal presented 
by the Medical Committeeand (b) remand the cs Se the 
Commission for further proceedings not inconsistent with 


1/ At the 1943 House Hearings the then Chairman of the Com- 
mission took pains to "stress" to Congress: | 


". . . that we are not concerned, nor } . [can] 
we . . . properly be concerned, with the wisdom 
or good sense of any individual proposals that any 
‘Stockholders make .. .. : 


"I do not believe that the stockholders want 
either the Commission or anyone else to tell them 
what proposals they may have a real chance to act 
on and what proposals should be ruled out aoeadast 


1943 House Hearings, 180-181. 
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the foregoing declaration. Upon remand it will be for the 
Commission to decide, in its discretion, whether or not to 
take action of any kind with respect to this continuing con- 


troversy between the Medical Committee and Dow. 


Respectfully submitted, 


Roberts B. Owen 


888 Sixteenth Street, N.W. 
Washington, D. C. 20006 


Attorney for Medical 
Committee for Human 
Rights, Petitioner. 


Of Counsel: 


Edwin M. Zimmerman 
Richard B. Herzog 

Paul S. Hoff 

Covington & Burling 

888 Sixteenth Street, N.W. 
Washington, D. C. 20006 


ADDENDUM 


SEC: Securities Exchange Act of 1934, 
Release No. 3638 (January 3, 194 5): 


The Securities and Exchange Commi ssion today 
released an opinion of Baldwin B. Bane, Director of its 
Corporation Finance Division, dealing with the meaning 
of the phrase "a Proposal which is a proper subject for 
action by the security holders", as used in Rule X-144-7 
of Regulation X-14 of the General Rules and Regulations 
promulgated pursuant to the provisions of the Securities 
Exchange Act of 1934, which relates to the solicitation 
of proxies under several of the Acts which the Commission 
administers. Rule X-14A-7 requires companies subject to 
Regulation X-14 to include in management proxy statements 
proposals intended to be presented by a stockholder which 


are proper subjects for action by the security holders 


and to provide means by which the security holders can 
vote for or against such proposal. it further provides 
that if the management opposes such a proposal, it shall, 
upon the request of the Security holders, include in its 
soliciting material the name and address of such Security 
holder and a statement of not more than one hundred words 


by such security holder Setting forth the reasons in 


support of such proposal. The opinion of the Director 
interprets the phrase "proper subject for action" to 
mean proposals which relate directly to the affairs of 
the particular corporation and concludes that proposals 
which deal with general political, social or economic 
matters are not, within the meaning of the rule, “proper 
subjects for action by security holders." 

The text of the opinion follows: 

"This is in reply to your recent letter in 
which you inquire whether certain proposals presented to 
you by a stockholder of the company for inclusion in the 
management jproxy statement pursuant to the provisions of 
Rule X-14A-7 of Regulation X-14 of the General Rules and 
Regulations promulgated pursuant to the provisions of 
the Securities Exchange Act of 1934 are proper subjects 
for action by your company's security holders at its next 
annual meeting. The resolutions presented by such stock- 
holder propose that dividends paid to stockholders shall 
not be subject to Federal Income Tax where the income 
from which such dividends are paid has already been 
subject to corporate income taxes; that the anti-trust 


laws and the enforcement thereof be revised; that all 


Federal legislation hereafter enacted providing for 


Ad.-2 


| 

workers and farmers to be represented should be made to 
apply equally to investors. Other mesotatipas which are 
proposed are of similar nature. You state that these 
proposals are obviously of a political and economic 
nature and that your corporation is an industrial corpo- 
ration which is not empowered to engage in political 
activity nor is such activity within the scope of its 
business operations. | 

"Speaking generally, it is the purpose of Rule 
X-14A-7 to place stockholders in a position to bring 
before their fellow stockholders matters of concern to 
them as stockholders in such corporation; that is, such 
matters relating to the affairs of the company concerned 
as are proper subjects for stockholders’ action under the 
laws of the state under which it is organized. It was 
not the intent of Rule X-14A-7 to permit stockholders to 
obtain the consensus of other stockholders with respect 


to matters which are of a general political, social or 


e \ 
economic nature. Other forms exist for the presentation 


of such views. 
"It is my conclusion that the proposals which 
have been presented to you are not "proper subjects for 


action" by your company's stockholders within the meaning 


Ad.-3 


of that phrase as used in Rule X-14A-7. Consequently, 
it will be unnecessary for you to include the proposals 
in the management's proxy statement if you do not wish 


to do so." 


Section 14(a) of the Securities Exchan e Act 
of 1934, 48 Stat. 895, 15 U.s.c. § 78n(a) (1964): 


"(a) It shall be unlawful for any person, by the 
use of the mails or by any means or instrumentality of inter- 
state commerce or of any facility of a national securities 
exchange or otherwise, in contravention of such rules and 
regulations as the Commission may prescribe as necessary 
or appropriate in the public interest or for the protection 
of investors, to solicit or to permit the use of his name 
to solicit any proxy or consent or authorization in respect 
of any security (other than an exempted security) registered 


pursuant to section 781 of this title." 


Rule l4a-8 of the Proxy Rules, 17 C.F.R. 


§240.14a-8 (1969): 


240.140-8 Proposals -of security 
: holders. 

(a) If any security holder entitled to 

. Vote at a meeting of security holders of 

. the Issuer shall submit to the Manage- 

ment of the issuer, within the time here- 


iInafter specified, 2 proposal which fs ac- . 


companied by notice of his intention to 
Present the proposal for action at the 
meeting, the management shall set forth 
the proposal in its proxy statement and 
shall identify it in its form of proxy and 
Provide means by which security holders 
can make the specification provided for 
by Rule 14a-4(b) (§ 240.14a-4(b)). The 


Management of the tssuer shall not be’ 


required by this rule to include the pro- 
Posal in its proxy statement for an 
annual meeting unless the proposal is 
submitted to the management not less 
than 60 days in advance of a day cor- 
responding to the first date on which 
the management's proxy scliciting mate- 
rial was released to security holders in 
connection with the last annual mecting 
of security holders, except that if the 
date of the annual meeting has been 
changed as a result of 2 change in the 
fiscal year, 2 proposal shall be submitted 
& reasonable time before the solicitation 
is made. A proposal to be presented at 
any other meeting shall be submitted to 
the management of the issuer a reason- 
able time before the solicitation is made. 

section does not apply, however, to 
elections to office or to counter Proposzls 
to matters to be submitted by the 
management. 


the security holder, 
statement a statem: 
holder, 


statement and re- 
Quest of the security holder shall be 
furnished to the management at the 
same time that the proposal ts furnished. 
Neither the management nor the tssuer 
shall be responsible for such statement. 


(c) Notwithstanding | the foregoing, 
the management may omit & proposal 
and any statement in support thereof 
from its proxy statement and form of 
proxy under any of the following circum- 
stances: . 

(1) If the proposal as submitted ts, 
under the laws of the issuer’s domicile, 
not a proper subject fdr action by sc- 
curity holders; or | 

(2) If it clearly appears that the pro- 
posal !s submitted by the security holder 
primarily for the purpose of enforcing a 
personal claim or re ing a personal” 
grievance against the issuer or its man- 
agement, or primarily for the.purpose of 
Promoting general economic, political, 
racial, rel:zious, social or similar causes; 


(3) If the management has at the se- 
curity holder's request included a pro- 
posal in its proxy statement and form of 
Proxy relating to either lof the last two 
annual meetings of security holders or 
any special meeting held subsequent to 
the earlier of such two annual meetings 
and such security holder has failed with- 
out good cause to present the proposal, 
in person or by proxy, for action at the 
meeting; or \ 

(4) If substantially the same proposal 
has previously been submitted to security 
holders, in the mansgement’s proxy 
statement and form of proxy, relating 
to any annual or special meeting of se- 
curity holders held within the preceding 
five calendar years, it may be omitted 
from the management's proxy material 
relating to any meeting of security hold- 
ers held within the three calendar years 
after the latest such Previous submis- 
sion: Provided, That: i 

(4) If the proposal was submitted at 
only one meeting during such preceding 
Period, it received less than 3 percent 
of the total number of votes cast in re- 
gard thereto; or | 

(i) If the proposal wa$ submitted at 
only two mectings during such preceding 
Period, it received at the time of its sec- 
ond submission less than 6 percent of 
the total number of votes cast in regard 
thereto; or ‘i 

(iit) If the proposal was submitted st 
three or more meetings’ during such 
preceding period. it received at the time 
Of Its latest submission less than 10 per- 
cent of the total number of votes cast in 
Tegard thereto. | 

(5) If the proposal consists of a rec 
ommendation or request that the man- 
Sgement take action with respect to a 
Matter relating to the conduct of the 
ss business Operations of the 

uer, : | 


(d) Whenever the management as- 
serts that a proposal and any stotement 
in support thereof may properly be 
omitted from its proxy Statement and 
form of proxy, it shall file with the Com- 
mission, not later than 20 days prior to 
the date the preliminary copies of the 
Proxy statement and form of Proxy are 
filed pursuant to § 240.14a-6(a), or such 
shorter period prior to such date as the 
Commission may permit, & copy of the 
Proposal and any statement in support 
thereof: as received from the security 
holder, together with 2 statement of the 
Teasons why the Manseement deems 
such omission to be Proper in the par- 
ticuiar case, and, where such reasons are 
based on matters of law, a supporting 
opinion of counsel. The management 

me, if it has not 
otify the security 
€ proposal of Its in- 


Stat. 895: 15 U.s.c. 78n) [19 
114, 1954; 32 FR. 20964, Dec. 29, 


1967) 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 23105 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 
Petitioner 

ve 
SECURITIES AND EXCHANGE COMMISSION » 


Respondent ° 


| 
On Petition for Review of Order of the, 
Securities and Exchange Commission 


SUPPLEMENTARY MEMORANDUM OF THE SECURITIES AND EXCHANGE 
COMMISSION, RESPONDENT, IN RESPONSE TO THE REPLY BRIEF 
FILED BY THE PETITIONER 


| 
PHILIP A. LOOMIS, JR. 
General Counsell 


DAVID FERBER 


Solicitor | 


RICHARD E. NATHAN 
Special Counsel 


HARVEY L. PITT 
Attorney 


Securities and Exchange 
Commission 
Washington, D.c. 20549 


CITATIONS .ccccccccccccccccccccccccccccccccvecscevcsceccecs 


ARGUMENT SOSSHSSSSSHSHSSHSSSHSHSSSHSHSHESHESHSHESHSSSSHSHESSSSSSSESEOEO 
CONCLUSION .cccccccccccccccccccccsccccccccccccsceseeeeseece 


CITATIONS 
Cases: 
Banzhaf v. FCC, 132 App. D.C. 14, 405 F. 2d 1082 
(C.A. D.C., 1968), certiorari denied, sub nom. 


Tobacco Institute, Inc. v. FCC, 38 U.S. Law Week 
3117 (U.S., Oct. 13, 1969) (No. 47) ..ccccccccccccee 


Curran v: Laird, C.A. D.C., No. 21040 (November 12, 


1969) -cccccecccccccccccccccccccvcccrececccsccesceces 


Division iof Prod., American Petroleum Institute 
v. Halaby, 307 F. 2d 363 (C.A. 5, 1962) ....eceeeeee 


Federal Power Commission v. Metropolitan Edison Co., 
30450 S5E375 C1938) Meicie oc clclcicic cclcisiclecceceevicesoleeeece 


Hungerford v. United States, 307 F. 2d 99 (C.A. 9, 


1962) Wieiive vieiclelsiclcivicleicicivicicle ccvicilccieciweecicwieviciceciccces 


McGrath v. Kristensen, 340 U.S. 162 (1950) .....eseeee 


Office Employees Int'l Union v. NLRB, 353 U.S. 313 


(1957) wccccccccccccccccccccccccccccccccccccescccccs 


Red Lion Broadcasting Co. v. FCC, 127 App. D.C. 129, 
381 F. 2d 908 (C.A. D.C., 1967), affirmed, 395 
US 367 C1969) <—< ccicicisieiciciclc cleisieleiciclclcielciioielceleleieleleieiele 


Schilling v. Rogers, 363 U.S. 666 (1960) ...........0- 


Texaco, Inc. v. FPC, 117 App. D.C. 268, 329 F. 2d 
223 (C/A. D.C.), certiorari denied, 375 U.S. 941 


(1963) -cccccccccevevicicicisicsiocicieiciccccccccccocccccccs 


Texas Eastern Transmission Corp. v. FPC, 357 
F. 2d 232 (C.A. 5, 1966) .....ccccccccccccccccercees 


Texas Gas Corp. v. FPC, 102 App. D.C. 59, 250 F. 2d 
27 (C.A. D.C. 1957) .ccccccccccccccccccccceccccccccs 


United Gas Pipe Line Co. v. FPC, 86 App. D.C. 314, 
181 F. 2d 79 (C.A. D.C.), certiorari denied, 
340 U.S. 827 (1950) ....... ccc cece cceccccccccccccces 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 


Petitioner, 


ve Docket No. 23105 
SECURITIES AND EXCHANGE COMMISSION, 


Respondent. 


SUPPLEMENTARY MEMORANDUM OF THE SECURITIES AND 


EXCHANGE COMMISSION, RESPONDENT, IN RESPONSE TO 
THE REPLY BRIEF FILED BY THE PETITIONER 


1. The Medical Committee's response to the Commission's contention 


that this Court lacks jurisdiction because the petition for review was not 


1/ 
timely filed (SEC Br. 7-9) seems to be that the Commission has waived 


any objection on the ground of timeliness (Reply 10-15). But no action of 


the parties can create jurisdiction where none exists.) See cases cited 


at SEC Br. 9. 


The Medical Committee also contends in this connection (Reply 
14-15) that the Commission did not comply with a provision in Rule 22(k) 


of its Rules of Practice, 17 CFR 201.22(k), which, in part, states that "[a] 


a SSeS eS SSeS SSNS SS sa ssnnaeslnnsseenenesnnsnnennnens/seseeeesseeseeneemmeasmneenmns rere eee TT 
| 

1/ References to our answering brief on the merits are cited herein 

as "SEC Br. _." References to the brief on the merits filed by 

the Medical Committee are cited as "MC Br. _." References to 
the Medical Committee's Memorandum in Opposition to the Commis- 
sion's motion to dismiss this petition are cited as "Mem. Hslinee 
References to the reply brief on the merits filed by the Medical 
Committee are cited as "Reply _." References to the Joint Appen- 
dix are cited as "App. a." 
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2. While the Medical Committee urges that there is a "strong 
probability" that the Commission made a legal determination that the 
Medical Committee's claim is erroneous (Reply 41), the minute of Commis- 
sion action, which reflects its determination in this matter (App. 46a), 


does not suggest the Commission's acceptance of the legal position of 


its staff; it expressly adopted no more than zc "recommendation" of 
3 


its staff not to take any enforcement action. | 

The Medical Committee naively claims that the Commission 
"fo}bviously . |. . knows what it did and could easily tell the Court" 
(Reply 40-41, cf. 8-9), suggesting that the Commission, despite changes in 
membership, must now articulate a reason for the action of an 
earlier Commission that did not at the time attempt to express a 
consensus. The petition for review does not and cannot purport to 
seek review of whatever might be a subsequently adopted position 


of the Commission. 


The fact that the Commission did not express its reasons for its 


determination to take no action and is not now doing so does not require 


3/ The Medical Committee originally sought to uphold its burden 
of showing this Court's jurisdiction over its petition to 
review by claiming that the Commission "necessarily" made a 
legal determination on a contested issue of law (Mem. 1, 8, 9, 
11, 15) and expressly relied upon cases the relevance of 
which depends upon the accuracy of that claim (Mem. 15-24). 
It would seem that the constant erosion of the Medical 
Committee's original unqualified position to its present 
assertion of a mere “probability” demonstrates that its petition 
for review was conceived in error. 
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with the earlier decisions that the Medical Committee relied upon (Reply 


27-32), is whether the agency's authority with respect to the various 
“threshold” questions is itself discretionary. Thus, 2s we have noted 
(SEC Br. 26 nn.32 & 33 and accompanying text), in each! case relied upon by 
the Medical Committee the agency was held to be without discretion on the 
question whether or not it should consider the "threshold" issue—i.e., 

in every case the agency was required by law to resolve the "threshold" 


issue; and in every case it was with respect to that question alone that 


| 
judicial review was permitted. 


The Medical Committee says of Schilling that "St was not possible 


| 
for the Court to treat the [relevant threshold] question . . . as a 
| 


legal issue separable from the discretionary elements of the case, and 
[that] the Court distinguished McGrath v. Kristensen [one of the 


| 
authorities principally relied upon by the Medical Committee] on that 
ground" (Reply 33-34). But the import of the Medical Committee's language 


is plainly to admit that in Schilling consideration of | the "threshold" 


question of law as well as resolution of the substantive issue were 


both found to be entirely discretionary. _ As the Medical Committee 


5/ The Medical Committee also states that the basis of decision in 
ey Schilling was the express language of the Trading with the Enemy 
Act. But the Court twice expressly stated that its conclusion 
was alternatively based upon the fact that agency action had 
been committed by law to agency discretion. See 363 U.S. 
at 670, 676. | 


Finally, petitioner attempts (Reply 34-35 n.2) casually to dis— 
tinguish the long line of authorities cited by the Commission 

(SEC Br. 28-29) as adhering to the Schilling reasoning. 

But each of the cases cited stands squarely for, the propo— 

sition that where a statute confers upon an agency. discretion as 

to whether the agency will exercise its discretion, the courts 

will no more pass upon threshold questions, whatever their nature, . 
than they will upon the more substantive discretionary aspects 

of the case. | 
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this Court to "assume, for the purposes of its consideration of the 
jurisdictional issue, that the Commission's decision below was a@ pure 
decision of law ... .," as claimed by the Medical Committee (Reply 10). 
Nor does it follow that the Commission is confessing error, as the 
Medical Committee claims (Reply 2). Since the basis of the 
Commission's decision is not known, it is not apparent what error 
is ccspeaset 

3. Even had the Commission made a legal determination on a 
"threshold" (see Mem. 16) question, and even had it erred in doing so, 
judicial review would nevertheless be unavailable because the question 
raised by the Medical Committee before the Commission is in all its 
aspects one with respect to which "agency action is committed to 
agency discretion by law," 5 U.S.C. §701(a)(2). 

The Medical Committee contends that a doctrine of "partial 
reviewability" is applicable (Reply 28). In this connection it 
purports to distinguish Schilling v. Rogers, 363 U.S. 666 (1960) 
(Reply 33-34), which we cited as holding that where discretion is 
unqualified judicial review is unavailable (SEC Br. 27, 28, 30). In do- 
ing so, the Medical Committee fails to recognize that the key to review- 


ability, revealed by comparing the Supreme Court's opinion in Schilling 


4/ Moreover, as the court in Hungerford v. United States, 307 F. 
2d 99 (C.A. 9, 1962), cited by the Medical Committee (Reply 2), 
suggests, even should such a failure to respond on the merits 
be deemed a confession of error, such a finding alone is insuf- 
ficient as a basis upon which a court may predicate a legal 
conclusion. Id. at 102 n.5. 
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with the earlier decisions that the Medical Committee | relied upon (Reply 


27-32), is whether the agency's authority with respect to the various 


"threshold" questions is itself discretionary. Thus, as we have noted 


(SEC Br. 26 nn.32 & 33 and accompanying text), in each case relied upon by 


the Medical Committee the agency was held to be without discretion on the 


question whether or not it should consider the "threshold" issue—i.e., 
in every case the agency was required by law to resolve the "threshold" 


issue; and in every case it was with respect to that question alone that 


judicial review was permitted. 


The Medical Committee says of Schilling that "Ee was not possible 
for the Court to treat the [relevant threshold] question 7 +e asa 
legal issue separable from the discretionary elements of the case, and 
[that] the Court distinguished McGrath v. Kristensen Eoae of the 
authorities principally relied upon by the Medical Committee] on that 
ground” (Reply 33-34). But the import of the Medical Committee's language 


is plainly to admit that in Schilling consideration of| the "threshold" 


question of law as well as resolution of the substantive issue were 
5/ | 
both found to be entirely discretionary. As the Medical Committee 


oo 


S/ The Medical Committee also states that the basis of decision in 

= Schilling was the express language of the Trading with the Enemy 
Act. But the Court twice expressly stated that its conclusion 
was alternatively based upon the fact that agency action had 
been committed by law to agency discretion. See 363 U.S. 
at 670, 676. | 

Finally, petitioner attempts (Reply 34-35 n.2) casually to dis— 

tinguish the long line of authorities cited by the Commission 

(SEC Br. 28-29) as adhering to the Schilling reasoning. 

But each of the cases cited stands squarely for the propo-— 

sition that where a statute confers upon an agericy discretion as 

to whether the agency will exercise its discretion, the courts 

will no more pass upon threshold questions, whatever their nature, . 

than they will upon the more substantive discretionary aspects 

of the case. 
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concedes (Reply 36, n.1), that is precisely the situation here: ees 


in shareholder-management disputes of this kind the Commission is free 


fo decide the issue or not, as it chooses . . ." (emphasis added) (see 
also, Mem. 15). 

The Medical Committee's request that the Commission take enforcement 
action (App. 26a-3la), which is at the core of the instant case, sought 
the exercise of a judgment explicitly committed to the Commission's dis- 
cretion by Section 21(e) of the Securities Exchange Act, 15 U.S.C. 78u(e); 
likewise within the Commission's discretion, as we have just noted, was 
whether the Commission would even consider the Medical Committee's eel 


The Medical Committee treats with a passing footnote reference our discus-— 


sion (SEC Br. 30-31) of this Court's recent en banc decision in Curran 


v. Laird, No. 21040 (November 12, 1969), in which was recognized "the 


inappropriateness or even mischief involved in appraising a claim of error 
- - -" within that "narrow band of matters that are wholly committed to 
. official discretion . . ." (Slip Op. at 15). 
The poverty of the Medical Committee's position is further revealed 

by its erroneous claim (Reply 35) that in the cases it cited in support 

of its doctrine of "partial reviewability" (Mem. 18-24, Reply 27- 

32) the agencies involved lawfully could have chosen not to decide 

the issue upon which the courts were willing to grant review. As we 


have noted (SEC Br. 26 n.32), the holding in each case is to the contrary. 


Office Employees Int'1 Union v. NLRB, 353 U.S. 313 (1957), cited as an 
CE 


6/ See 17 CFR 202.1(d): ". . . the granting of a request for an 
informal statement by the Commission is entirely within its 
discretion." 


"example" in support of this claim (Reply 35), does not support the Medical 
| 

Committee's position. The Court there noted that the question presented 

" 


| 
was ". + - whether the Board may . . . refuse to assert jurisdiction over 


labor unions, as a class, when acting as employers." | 353 U.S. at 318 
(emphasis supplied). The Court concluded that Seotie x} it was [not] within 


the Board's discretion to remove unions as employers i. the coverage 


of the Act... ." Id. at 319. It should be noted, moreover, that 


nothing in that opinion can be construed as a determination by the 

Supreme Court that, on an individual basis, the Board could not decline 

to assert jurisdiction over such unions. In neither Red Lion Broadcasting 
Co. v. FCC, 127 App. D.C. 129, 381 F. 2d 908 (C.A. D.C. 1967), affirmed, 
395 U.S. 367 (1969), nor Banzhaf v. FCC, 132 App. D.C, 14, 405 F. 2d 

1082 (C.A. D.C., 1968), certiorari denied, sub nom. Tobacco Institute, Inc. 
v. FCC, 38 U.S. Law Week 3117 (U.S., Oct. 13, 1969) (io. 47), relied upon 


by the Medical Committee in this connection (Reply 35), was any issue 
raised concerning a "threshold" legal inquiry; in both, the agency as 
‘well as all other parties recognized that a reviewable, substantive 


legal determination had been made. 


4. The Commission has never asserted, as the Medical Committee 
claims (Reply 21-22), that only those orders actually preceded by 
evidentiary hearings are reviewable by the courts. We recognize, of 


course, that where an evidentiary hearing would be useless none 
| 


is required. But only those definitive types of agency action are review- 


able as to which an evidentiary hearing, if necessary, would be 


appropriate under applicable law, as Federal Power Commission v. 


Metropolitan Edison Co., 304 U.S. 375 (1938) (cited SEC Br. 12), 

makes clear. The Medical Committee has certainly not suggested any 
statutory provision or Commission rule which purports to authorize 
an evidentiary hearing to resolve factual disputes that might have 


7/ 
arisen in the present matter. The very reason the Medical 


Committee claims it seeks relief in this Court rather than bringing 

an injunctive action directly against Dow in the district court is 
because "such a proceeding (which would predictably involve pretrial 
discovery, pretrial motions practice, and possibly a trial) would be 

far more burdensome and expensive than the avenue now being pursued by 
petitioner... ." (Mem. 46.) Moreover, whatever "leading commen- 
tators" may think of other aspects of Metropolitan Edison (see Reply 21), 
as we have interpreted the decision it plainly has current vitality 


and this Court has so recognized. See, e.g., Texas Gas Corp. v. FPC» 


If, however, any tribunal had undertaken to adjudicate the contro- 
versy between the Medical Committee and Dow, an evidentiary 

hearing would have been necessary since there existed an essen- 

tial unresolved issue of fact as to the purpose for which the Medical 
Committee submitted the proposal. See Rule 14a-8(c)(2), 17 CFR 
240.14a-8(c) (2). 


-9- 


102 App. D.C. 59, 61, 250 F. 2d 27, 29 (1957); and Texaco, Inc. v. FPc, 3/ 


| _ 
117 App.D.C. 268, 329 F. 2d 223, certiorari denied, 375 U.S. 941 (1963). 


5. The Medical Committee also asserts (Reply |36 n.1) that whatever 


this Court may do in this case the Commission could continue to". . . 


render all the informal advice it wishes, so long as z proceeding is not 


involved . . . ." By the Medical Committee's anes all papers 
filed with the Commission pursuant to statute or rule would seem 

to involve "formal procedures" that become 2 "proceeding" when 
challenged in some particular in a letter addressed to the Commission 
by a person claiming injury—-at least when the Commission affords the 
complainant the courtesy of a response. This being so, we think 
there is no language that the Commission could employ adequately to 
distinguish between, on the one hand, the kind of reviewable "order" 
that the Medical Committee claims here to exist and to be the basis 
of this Court's jurisdiction, and, on the other hand, ‘the informal, 
advisory opinion that the Commission so often is called upon to provide. 
Indeed, we think it clear that if the Commission were to label its 


action as merely advisory it is a safe assumption that) the Medical 


Committee, or persons similarly motivated, would argue with no less 


| 

8/ The commentators notwithstanding, it would seem that even the 
narrow interpretation of the Metropolitan Edison case that 
the Medical Committee finds so appalling is followed by this 
and other circuits, and some of these cases are| more recent 
than the cases cited by the Medical Committee (Reply 21-22), 
suggesting, perhaps, that the cases it cites are no longer 
followed. See, e.g., United Gas Pipe Line Co. v. FPC, 86 App. 
D.C. 314, 316, 181 F. 2d 796, 799, certiorari denied, 340 U.S. 
827 (1950); Division of Prod., American Petroleum Institute 
v. Halaby, 307 F. 2d 363 (C.A. 5, 1962); Texas Eastern Trans- 
mission Corp. v. FPC, 357 F. 2d 232, 239 (C.A. 5, 1966) . 
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vigor that the Commission could not merely by the form adopted transform 


an "order" entered in a "proceeding" into an informal advisory opinion. 


The Commission's staff issues thousands of informal opinions or 
so-called no-action letters 2 each year, usually involving the question 
of whether or not, ,under particular circumstances, a person is free to 
sell shares without registering them under the Securities Act; but also 
involving, on occasion, other provisions of the federal securities laws. 
Such informal opinions or no-action letters are sometimes reviewed by 
the Commission if a private party so gene The situation presented 
in this case is a variant on that procedure. The essential issue was 
whether the staff would recommend enforcement action if Dow omitted the 
Medical Committee's material. The difference is that in the normal 
no-action situation, there is only one interested private party and accord- 
ingly the Commission has not found it necessary to prescribe any rules 
dealing with the situation. The private party simply writes a letter 
which is answered. 

In the case of stockholder proposals, there are two interested 
private parties: the management and the shareholder. Consequently, Rule 
14a-8(d) provides a procedure by which the position of both may be brought 
to the Commission's attention. Contrary to the Medical Committee's 
characterization (Reply 5), the proxy rules do not "expressly" require 


———————————— 


A "no-action" letter is a letter stating that the staff will not 
recommend that the Commission take enforcement action if a 
specified course of action is pursued by the person making the 


inquiry. 


See III Loss, Securities Regulation, 1894, 1896 (2d ed. 1961), as 
supplemented, VI Loss, at 4023, 4024 (1969). 


the parties to "submit" the matter to the Commission for any adjudication 


or decision by it; they merely require that if the menegenent proposes to 


omit the shareholder's material, this fact, together with the position 
ii/ 
of the respective parties to the controversy, be brought to the 


Commission's attention. 


CONCLUSION 


For the foregoing reasons and those set forth in lour answering 


brief, the Commission's motion to dismiss should be granted. 
Respectfully submitted, 


PHILIP A. LOOMIS, JR. 
General Counsel | 


DAVID FERBER 
Solicitor 


RICHARD E. NATHAN 


Attorney 


Securities and Exchange Commission 
Washington, D.C. 20549 
January 1970. | 


Seen 


11/ If the issuer elects to include the shareholder's material, there 
obviously will be no need for this procedure. Thus, it is applied 
only where the issuer seeks to exclude what the eee wants 


to have included. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,105 


| 
MEDICAL COMMITTEE FOR HUMAN RIGHTS, 
Petitioner, 

| 


ve l 
\ 


SECURITIES AND EXCHANGE COMMISSION, 
| 

Respondent . 
| 


PETITIONER'S RESPONSE TO SUPPLEMENTARY 
MEMORANDUM OF THE SEC 


Apparently seriously troubled by the Medical 
Committee's Reply Brief, the Commission has now taken 
the extraordinary step of filing a “Supplementary Memo- 
randum" after the case has already been fully briefed in 
accordance with the Rules. In fact the meno randea is 
the fifth brief which the SEC has filed in this proceeding 
on the question of this Court's jariadiction: Since the 


Federal Rules of Appellate Procedure and the Rules of 

this Court clearly contemplate that the appellant -- 

the party who has the burden of establishing that error 
was committed below -- should have an opportunity to 

reply to all matters raised by the appellee, petitioner 
thinks it appropriate to file this response to the five 
numbered points advanced in the Commission's Supplementary 


Memorandum. 


2. The Timeliness of the Petition 
The Supplementary Memorandum quotes in full 


' Rule 22(k) of the Commission's Rules of Practice (Mem. 


p. 2, n.2), a one-paragraph provision which defines how 
and when the "entry" of an SEC order occurs. Although 
the Rule contains three sentences, even the most casual 
reading demonstrates that it is a single, integrated 
provision under which the requirement that the Commission 
make every order “available for inspection" is an integral © 
part of the process of "entering" an order. Indeed, the 
rule could not be otherwise if an aggrieved party is to 
enjoy the intended benefit of the 60-day period for 
taking an appeal. The necessary result is that under 
Rule 22(k) the "entry" of an order does not occur unless 


the order is immediately made available for inspection. 
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It showld be noted that Rule 22(k) does not 


define what an "order" is and that the quest ion of the 
impact of the rule can arise only if it is first assumed -- 
or found by the Court under the proper "pragmatic" 
Soe -- that the administrative action involved is 

an "order". But the Commission's latest "timeliness" 
argument has overlooked this obvious proposition. 
Specifically, the Commission argues, in one and the 

same breath, (1) that the Commission's action of March on, 
1969, constituted an "order" whose "entry" on that date 
started petitioner's time for appeal running for the 
benefit of the Comedian but (2) that the Commission's 


1/ In determining whether the: Commission's action below 
constituted a reviewable order it is necessary|to look, 
not to "the particular label" which the agency has placed 
on its own action, but to "the substance" of what the Com- 
mission has done. Columbia Broadcasting System v. United 
States, 316 U.S. 407, 416 (1942). See also Abbott Labora- 
tories v. Gardner, 387 U.S. 136, 149 (1967); Isbrandtsen 
v. U.S., 93 App. D.C. 293, 297, 211 F.2a 51, 55 (D.C. Cir. 
), cert. denied 347 U.S. 990. As observed in 
petitioner's reply brief (n.2, pp. 36-37), any administra- 
tive action which finally denies all administrative relief 
must be construed as a statutory "order" for the purposes 
of judicial review, and the Commission clearly |took such 
action in this case. 


: | 
2/ See Mem. p. 2: ". . . the ‘entry of the ‘order! 
under Rule 22(k) 66 days before review was sought requires 
dismissal of the petition." 


2B 


action of March 24, 1969 did not constitute an "order" 
for the purposes of Rule 22(k)'s requirement that the 
Commission must make every order available for inspection 
at eS The answer, of course, is that the Commission 
cannot have it both ways: they cannot claim the benefits 
of the Rule on one assumption and seek to avoid its 
corresponding burdens on another. Once the Court has 
made the necessary assumption or finding that the 
administrative action involved constituted an "order", 
Rule 22(k) must be deemed applicable in its entirety, 

and the Commission must accept the consequences of any 
non-compliance. 

The Commission now tacitly concedes that when 
it made its decision on March 24, 1969, it did not make 
that decision available for inspection in accordance 
with the rule. Since Lile v. SEC, 324 F.2d 772 
(9th Cir. 1963), squarely holds that the time for appeal 


does not start running until there has been complete 


1/ See Mem. p. 2: "This provision . . . has no 
application if, as the Commission contends, no ‘order! 
was involved.” 


a The fact of unavailability is discussed in petitioner's 
eply Brief, p. 14, and the Commission's Supplementary 
Memorandum does not dispute that fact. 
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administrative compliance with the "entry" rule (whatever 
1 


its provisions may be at the particular time! in question 


| 
the Commission below never properly "entered" its order 
| 


)> 


in this case, and there is now no basis for argument that 


the instant petition was untimely filed. 


2. The Grounds of the Commission's 
Decision Below 


The petitioner having taxed the anes with 
its failure either to admit or deny that its action below 
was based upon a legal interpretation of the | Proxy Rules, 
the Commission's Supplementary Memorandum now suggests, 
for the first time, that its failure to date to reveal 
the grounds of its decision has resulted simply from the 
fact that the Commission itself cannot now determine the 
basis of what it did in March 1969.~ At the same time 
the Commission carefully refrains from offering even a 
possible explanation of its action, saying that any such 
explanation now would amount to "a subsequently adopted 
1/ See petitioner's Reply Brief, p. 13, nl. 

2/ See the Commission's assertion that it se "naive" 


Eo suppose that the Commission can now acento the 
basis of its decision last year (Mem. p. 3). 
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insists that the Court cannot treat the "legal position” 


of the staff even as an apparent factor in the Com- 


mission's action. 

Although the petitioner thinks that this posi- 
tion of the Commission flies in the face of common sense, 
it really doesn't matter because the precise grounds of 
the Commission's action, whatever they may have been, 
have no direct bearing on the question of this Court's 
jurisdiction. The review statute here involved, Section 
25(a) of the Securities Exchange Act, does not say that 
this Court can review an SEC decision only if it is based 
upon certain stated grounds; the statute says that when- 
ever an administrative proceeding has led to an SEC decision, 
with or without stated grounds, the Court mst take juris- 
diction upon the petition of an aggrieved party, even 
though the Court may be uncertain as to the basis of the 
administrative action. At this point this Court has a 
duty to review the decision below, and the only question 
which can possibly be open for debate now is the question 
of the proper scope of that review. 

Moreover, the Commission's concession that its 


staff's recommendation was based upon a "legal position" 


=3'= 
! 

as to the interpretation of the Proxy Rules serves to 
confirm the propriety of petitioner's suggestion (Reply 
Brief p. 41) that the proper course for the Court now is 
(a) to review that "legal position" to see whether it is 
legally sound, (b) to spell out the nature of any error 
found therein, and (c) to remand the matter to the Com- 
mission for further proceedings in accordance with 
correct legal principles. Since, as we have noted, the 
staff's "legal position" was at least the apparent basis 
of the administrative action taken below, an immediate 
determination of its propriety will serve to avoia an 
endless waste of effort in the continuing controversy 
between petitioner and Dow. 


| 
3. The Commission's Discretion 
The Commission's third point is that, even 

assuming that the Commission below committed legal error 
_in interpreting the Proxy Rules to the detriment of the 
petitioner,that erroneous decision of law is not reviewable 
by this Court (Mem. p. 4). The "key" point, according to 
the Commission, is the asserted proposition that, if an 
agency has "discretion" whether or not to decide @ question 
of law (that is, if it is legally free not to decide the 
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issue), any erroneous legal decision which it actually 
makes is immune from judicial review, no matter how 
broad and harmful the impact of that legal ruling. 

This proposition is said to derive from the 
“partial reviewability" cases discussed in petitioner's 
Reply Brief. The Commissionew now argues that "in every 
[such] case the agency was required by law to resolve" 
the legal question which it did in fact resolve and that 
this "requirement" was the ratio decidendi of each such 
ans This is an extraordinary reading of the cases in- 
volved. For example, in Office Employees Int'l v. NLRB, 
353 U.S. 313 (1957), the Board received a complaint against 
a labor union which was acting as an employer, and the 
Board's consideration of the complaint led it to consider 
the legal question whether it could lawfully exempt labor 
unions as a class, when acting as employers, from the 
requirements of the National Labor Relations Act. The 
Board then decided that legal issue affirmatively and 
dismissed the complaint on the basis of that legal 
determination. But obviously the Board was not required 
to decide that legal issue; as the Commission's memorandum 


concedes, the Board could have "declined" to take action 


1/ Mem. p. 5. 
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for entirely different reasons and thus avoided the legal 
issue ae On the other hand, when it chose, in 
its discretion, to decide the legal issue, its action 
became subject to judicial review. 
Similarly, in McGrath v. Kristensen, 340 U.S. 162 
(1950), a statute provided that the Attorney General "nay" 
in his discretion suspend deportation proceedings against 
particular aliens, and a question arose as to whether 
@ particular alien was legally eligible for such suspension. 
At that point the Attorney General could rae made a 
discretionary decision that the alien was undesirable 
and that his deportation proceedings should not be sus- 
pended -- in which case the Attorney General would not 
have been required to decide the legal question of 
eligibility. But the Attorney General did reach and decide 
the legal question of eligibility, and his legal decision 
on that issue then became subject to judicial review. 
Again, in Pollak v. Public Utilities Commission, 89 App. 
D.C. 94, 191 F.2a 450 (D.C. Cir. 1951), rev'd other grounds, 


343 U.S. 451 (1952), the D.C. Public 


1/ The, Commission memorandum concedes that the Board was 
free, "on an individual basis", to decline td assert juris- 
diction over such unions -- i.e., that it was free not 

to decide the legal question of the power of the Board to 
exempt such unions as a class (Mem. p. 7). 


Utilities Commission could have decided on discretionary 
grounds not to respond to complaints against the bus 
companies, and could thus have avoided decision on any 
legal issue, but when it decided on legal grounds not to 
take action against the bus companies, those legal grounds 
became subject to judicial review. As the Commission's 
latest memorandum apparently recognizes, recent support 
for the same principles is found in Red Lion Broadcasting 
Co. v. FCC, 127 App. D.C. 129, 381 F.2d 908 (D.C. Cir. 
1967), aff'd 395 U.S. 367 (1969) and Banzhaf v. FCC, 132 
App. D.C. 14, 405 F.2d 1082 (D.C. Cir. 1968), cert. denied 
__U.S.___ (1969).” ‘The fact is that whenever an agency 
has discretion as to whether or not to act upon an alleged 


grievance, it is always free to dispose of the matter 


without deciding any issues of law.(i.e., by denying 


relief on discretimary grounds), but its freedom not to 


decide such legal issues does not foreclose 


1/ The Commission's Supplementary Memorandum acknowledges 
t in Red Lion Broadcasting and Banzhaf the agency had 
made a "Bubstantive Legal determination” (Mem. p. 7), even 
though it was not required by law to do so, and that that 
legal determination was held to be "reviewable". There is 

no support in the cases for the Commission's effort to 
draw a distinction between the "substantive legal 
determinations", which it concedes to be reviewable, and 


the type of legal determination which was the apparent 
basis of the agency action involved in this case. 


= oh = 


judicial review of any legal determinations which the 
yi 1 


agency does in fact make. 
Moreover, it is reasonably clear that counsel 
for the Commission have not thought through the implica- 


tions of their argument, even as applied to their own 
agency. Consider, for example, the consequences if the 


SEC had agreed with petitioner's interpretation of the 


| 
Proxy Rules, rather than Dow's. In the first place, 
| 
if the Commission had done so and advised Dow to that 


effect, its legal decision would clearly have been subject 


to judicial review at Dow's instance under Red Lion, 


i1/ Schilling v. Rogers, 363 U.S. 666 (1960), upon which the 
ommission so heavily relies, is not inconsistent in any 

way. In that case, the question decided by the agency 
involved a mixture of discretionary and legal elements, 

and the Supreme Court concluded as a practical matter that 

there was no intelligible basis for segrega ing these 
elements; indeed, the Court was not even clear as to what 
issues the petitioner considered to be reviewable. 363 

U.S. at 675. In this respect, as commentators have ob- 
served, the case simply illustrates that such segregation 

can sometimes be difficult. Saferstein, "Non-reviewability: 

Functional Analysis of 'Committed to Agency Discretion'", 

82 Harv. L. Rev. 367, 381 (1968). In the instant case there 
is presented a clearly delineated legal issue apparently 

unencumbered by discretionary elements. Even more importantly, 
the Supreme Court in Schilling concluded, from the structure 
of the statute, that Congress did not want the administrator's 
decisions to be subject to any degree of judicial review, 

whereas in the instant case Congress has expli¢itly pro- 

vided for such review. | 
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even though the Commission could have avoided the issue 
entirely -- a point which has repeatedly been made by 
petitioner and which the Commission has declined to 

meet (see Petitioner's Reply Brief, p. 37). Secondly, 

once having decided the legal issue against Dow, the 
Commission could have taken any one of three additional 
steps: (1) it could, in its discretion, have instituted 

@ new administrative proceeding looking toward a declaratory 
ruling on the question whether Dow's rejection of 
petitioner's proposal constituted a violation of the Proxy 
Rules; (2) it could, in its discretion, have instituted 

a new administrative proceeding looking toward the suspen- 
sion of the registration of Dow's securities because of 

the proxy violation alleged: by petitioner; or (3) it could, 
in its discretion, have filed an equity suit seeking to 
enjoin Dow from rejecting petitioner's proposal. We 


think it undisputable -- and that the Commission does not 


1/ 5 U.S.C. Section 554(a) and (e); 15 U.S.C. Section 78s(a) (2); 
see North American Resources Corp., Sec. Ex. Act Rel. 5756, 

38 SEC 559 (1958); Consolidated Virginia Mining Co., Sec. 

Ex. Act Rel. 6192, 39 SEC 705 (1960). 


2/ 15 U.S.C. Section 78s(a)(2). 
3/ 15 U.S.C. Section 78u(e). 
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dispute -- that if the Commission had decided, in its 
discretion, to take either step (1) or step (2) above, 

any legal determination made by the Commission in any such 
‘new proceeding would have been subject to judicial review 
under Section 25(a) of the Securities Exchange Act, 
despite the fact that the Commission was Legally free 

to choose, in its discretion, not to commence the pro- 
ceeding and make the resulting eae In short, the 
"key to reviewability" suggested in the Commission's 
Supplementary Memorandum (p. 4) does not withstand 


analysis. 


4. The Appropriateness of a "Hearing" 


The Commissim 's Supplementary Memorandum now 


suggests, for the first time, that the only kind of 
administrative action that is reviewable is a "definitive" 
action taken pursuant to a statute or resuzetton providing 
that, if any issues of fact are involved, an evidentiary 


"hearing" must be held (Mem. p. 8). The argument is 


1/ Im view of the position taken in the Commission's main 
brief, in which the Commission concedes that/a formal 
"declaratory ruling" would constitute "reviewable final 
agency action” (pp. 32-37), we feel sure ek the Commission 
will not take issue with the proposition stated in the 

| 


text. 
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defective for a number of reasons. First, at least ten 
different provisions of the Securities Exchange Act call 
for the holding of a "hearing", but Section 25(a) of the 
statute does not speak in those terms; it requires judicial 
review following a "proceeding". Moreover, the argument 

is inconsistent with the accepted "pragmatic" approach 
under which the courts look to.the substance of what 


happened below, rather than to form. As pointed out 


by the Supreme Court in Red Lion Broadcasting Co. v. 
FCC, 395 U.S. 367, 373 (1969), where a administrative 
1 


agency has the power (as does the SEC ) to institute a 
full-fledged "adjudicatory" proceeding looking toward 
the issuance of a declaratory ruling on an issue of law, 
the fact that the agency reaches a decision on the legal 
issue through a more expeditious procedure does not 
defeat appellate jurisdiction; such a legal determination 
is reviewable to the same extent as the same decision made 
as a result of full "adjudication". 

The point is illustrated by the hypothesis 
discussed at pp. 12-13, supra -- i.e., that if the Commission 


1/ See p. 13, supra. 


6 


below had decided the legal issue in favor of petitioner 


and against Dow, that determination would have been 
subject to judicial review in accordance with Red Lion, 


whether or not the Proxy Rules contemplate an evidentiary 


hearing on issues of fact. And if Dow could have obtained 
judicial review of an adverse decision in the proceedings 
below, obviously petitioner can do the same. Any other 
result would in effect bring about a resurrection of 


the "negative order" doctrine long ago rejected by the 


Supreme Court in Rochester Telephone Corp. v. U.S., 307 
U.S. 125 (1939), and by the Administrative Procedure Act, 
1 | 


5 U.S.C. Sections 551(10)(B) and (11)(C)._ 


| 
5. The Commission's "Informal Advisory" 
Function 


| 
The clear implication of the Commission's final 


| 
argument is that, since the agency "issues thousands of 

| 

| 
1/ The Commission now reasons that the Supreme Court's 
1938 decision in FPC v. Metropolitan Edison Go., 304 
U.S. 375 (1938), mst have "current vitality” for the 
purposes of this case, simply because it has been cited in 
subsequent FPC cases. But a review of the FPC cases cited 
by the Commission (Mem. pp. 8-9 and p. 9, n.8) demonstrates 
that each case involved difficult factual issues and that 
judicial review was refused because an adequate record 
had not yet been developed below and the factual issues 
were not yet ripe for review. Obviously those holdings 
do not militateagainst review here, where an agency has 
finally resolved a purely legal issue. 
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informal opinions" each year, an assertion of appellate 
jurisdiction in this case will impede the functioning 

of the agency and lead to a flood of cases in the Federal 
courts of appeals. 

It may be observed as a general matter, as this 
Court itself has noted, that such dire administrative 
predictions! "are rarely borne out". But more importantly, 
the Commissim's own factual assertions in its Supplementary 
Memorandum demonstrate that its apparent fears are not well 
founded. 

According to the Commission, the SEC receives 
requests for, and gives, "thousands of informal opinions" 
each year, but these requests "usually" seek advice as to 
whether "a person is free to sell shares without registering 
them under the Securities Act" (Mem. p. 10). By definition 


none of these "usual" submissions to the Commission involves 


1/ Office of Communication of the United Church of Christ 
Vv. FCC, 123 App. D,C. 328, 340, 359 F.2d 994, 1006 (1966); . 
see also Scenic Hudson Preservation Conference v. FPC, 

374 F.2d 608, 617 (2d Cir. 1965), cert. denied, 384 U.S. 
941 (1966). 
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a shareholder-management dispute under the Proxy Rules; 
none of these "persons" is required to appear before 

the Commission; and none of them is required to comply 
with the "formal procedures” which controlled the conduct 
of the parties in this case. Thus the Commission's 
memorandum makes clear that the majority of the "thousands" 
of its informal opinions are, and will remain, immune 

from judicial review. 

Secondly, according to the Commission's memo- 
randum (p. 10), it is only "on occasion" that the agency 
gives informal advice with respect to matters other than 
the sale of shares, and it is safe to assume that less 
than all of those "occasional" situations involve share- 
holder-management disputes under the Proxy Rules. The 
latter disputes are apparently quite rare. 

, Thirdly, even the rare shareholder-nanagement 
proxy dispute is not subject to judicial review under 
Section 25(a) unless the five-man Commission itself 
takes action, and the Commission says that such disputes 


are only "sometimes reviewed by the Commission" (id.). 
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And in those few disputes in which the Commission itself 
takes action, it is safe to assume that the losing party 
will usually accept the Commission's decision without 
taking the time and trouble to take the matter to court. 

In short, according to the factual picture 
presented by the Commission itself, a case of the kind 
involved here will very rarely be submitted to a court of 
appeals. Such a case can arise only where three conditions 
simultaneously exist -- that is, (1) where the SEC itself 
has required ‘two adversaries to present their dispute 


to the agency, (2) where the five-man Commission has 


chosen, in its discretion, to review the problem per- 


sonally (rather than leaving the matter to its staff) 

and (3) where the losing party is sufficiently concerned 
by the Commission's action to seek judicial relief. Since 
all three elements will rarely exist in the same case, & 
flood of litigation is hardly to be anticipated. And 
since such rare Commission rulings on the meaning of 

the Proxy Rules necessarily have a broad impact on corporate 
shareholders throughout the country, judicial review of 
such infrequent rulings is essential in order to provide 
the shareholder protection contemplated by the Securities 
Exchange Act. 


CONCLUSION 
One of the principal responsibilities of 

the SEC under the Securities Exchange Act is to protect 
shareholders in their relations with corporate management. 
In the instant controversy between a shareholder and 
management as to the proper interpretation of the Proxy 
Rules, the SEC required the parties to bring their dis- 
pute before the agency, and the agency then gave its 
imprimatur to the legal position of management. "That 
final administrative decision has far-reaching implica- 


tions both for the shareholders of the particular company 
and for corporate shareholders generally, and only this 
Court can now grant effective relief. Under the governing 
statute the Court has a duty to take jurisdiction and decide 


the legal issue presented on the merits. | 
| 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


——_._., 


No. 23,105 


— 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 
Petitioner, 
SECURITIES AND EXCHANGE COMMISSION, 


Respondent. | 


| 
| 
| 
REPLY BRIEF OF PETITIONER 


I, SHE POSTURE OF THE CASE ON THE MERTTS 
SEE POSTURE OF THE CASE ON THE MERITS 


This case, as presented by the parties! 
briefs, is in an extraordinary posture. 
When petitioner Sought review by this c 


of the action of the Securities and Exchange Commission 
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below, the Commission promptly moved to dismiss the petition 
for review, alleging that the Court was without jurisdic- 
tion, and on October 13, 1969, after full briefing and 


argument, the motion was denied "without prejudice to 


renewal thereof in the briefs and at the argument on the 


merits," Yet when it filed its main brief on the merits, 
the Commission declined "to express .. . any view" on the 
substantive issue presented on this appeal. According 
to its brief (p. 2), the Commission has told its counsel 
that it may not speak to the merits at all. 

There is clear authority for the proposition 
that this refusal of the appellee to present its position 
on the merits may be "tantamount to a confession of error". 
As at least one Court of Appeals has recognized, "an appellee 
who does not intend to confess error" has an obligation to 
provide the court "with any argument which can conscientiously 
be made with regard to all substantial points presented on 
appeal, notwithstanding the confidence it may have" in its 
other positions -- and this principle is as applicable 
to the Federal Government as an appellee as it is to any 
other party. Hungerford v. United States, 307 F.2d 99, 
102 (9th Cir. 1962). (Emphasis supplied. ) 
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In view of the Commission! 


to discuss the merits, 


be confined to the ques 


entitled to assume, throughout the rest of this Proceeding, 
that the legal interpretation of the Proxy Rules presented 
in petitioner's main brief on the merits is correct and 
that any contrary action taken by the Commission below 


| 
was erroneous as a matter of law. 
| 


II. THE JURISDICTIONAL, FACTS 
—— ee ACTS H 
A. The Proceedings Below 
——ccings Below 


In view of the position taken by the respondent 


on the merits, the sole matter now in dispute between the 

Parties in this Case is the applicability, in the present 

circumstances, of Section 25(a) of the Securities Exchange 
Act, 15 U.s.c. § 78y(a), which Provides in relevant part 


as follows: 


"Any issued by 
the ¢ roceeding under this 


eae oa 


District of Columbia, by filing in such 
court, within sixty days after the entry of 
such order, a written petition [for review]." 
(Emphasis supplied. ) 


As further demonstrated below, no court has ever 


discussed the applicability of the above-quoted language 


to a Commission resolution of a shareholder-management 
dispute as to the content of management's proxy materials. 
Since the statute has not been judicially interpreted in 

any way which is directly relevant here, the basic question 
before the Court is necessarily the question whether, before 
the instant appeal was filed, there had taken place a 

. "proceeding", within the ordinary meaning of that tern, 

to which the Medical Committee was a party and which resulted 
in a Commission decision by which the Medical Committee was 
aggrieved. 

Petitioner contends, of course, that there was 
such a proceeding. The operative facts have been set forth 
in petitioner's main brief (under the heading "The Pro- 
ceedings Below", pp. 8-12), and petitioner will not repeat 
the detailed facts here. In summary, however, the situation 
is this: (1) a legal controversy arose between petitioner, 


a shareholder of Dow Chemical Company, and the management 


1/ See p. 16-17, infra. 
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of Dow as to whether Dow was legally entitled, under SEC 
Proxy Rules l4a-8(c)(2) and (5), to reject a proposal 
proffered by the Medical Committee for inclusion in Dow's 
proxy materials; (2) upon management's rejection of the 


proposal, the Proxy Rules expressly required the parties, 


pursuant to the Commission's own "formal procedures", to 

submit their controversy to the Commission so that it 

could "consider the problems involved"; (3) consistent 

with the requirements of the Proxy Rules the parties then 

presented to the SEC opposing legal briefs on the legal 
issue between them (i.e., the applicability of Rules 

. l4a-8(c)(2) and (5) to the Medical Committee's proposal); 

(4) under the Commission's own procedural mandate "the 

burden" was upon Dow to justify its rejection of the Medical 

Committee's proposal; (5) the staff of the Commission 

(specifically, the Division of Corporation Finance) rendered 


a tentative decision that for the reasons stated by Dow's 


counsel Dow was justified, "pursuant to Rules 1Wa-8(c) (2) 
and l4a-8(c)(5) under the Securities Exchange Act of 1934", 
in omitting the Medical Committee's proposal from manage- 
ment's proxy material (R. 20a); and (5) the Commission it- 


self then "approved" the action taken by the Division 


a Toews 


1/ 
of Corporation Finance (R. 4ta-45a).~ 


It should be noted, as the Commission emphasizes 
in its brief, that, although the parties were required by 
the Commission's rules to bring their dispute before the 
agency, the five-man Commission itself was not legally 
obliged to take any position, one way or the other, as to 
the merits of the issue involved. As demonstrated below, 
however, the Commission in this case did take a position; 
it endorsed the view of its staff that Proxy Rules 
14a-8(c)(2) and (5) gave Dow the legal right to exclude 
the Medical Committee's proposal from management's proxy 
- materials. In this case, in other words, there was a final 
administrative decision that Dow's legal arguments were right 
and that the Medical Committee's were wrong as a matter of 
law. Thus the Commission gave its official imprimatur to 
the legal position of Dow's management in the continuing 


controversy between management and the Medical Committee. 


1/ Although ‘the Commission's brief recognizes in a footnote 
That the staff's action was based upon the opinion of Dow's 
counsel (Br. p. 6), the brief refrains from mentioning that 
the record contains a formal minute of the Commission itself 
indicating that the Commission adopted "the recommendation 
of the Division of Corporation Finance contained in two 
memoranda dated March 18, 1969. ..." (R. 46a) It is 
thus not entirely accurate for the Commission's brief to 
say, as it does, that when the Commission acted below, it 
"expressed no view concerning the legal issues" in dispute 
between the Medical Committee and Dow (Br. p. 2). 
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B. The Grounds of the Commission's Action Below 
When the Commission wrote into its Proxy Rules 
the requirement that, whenever a corporate shareholder 
and corporate management get into a dispute as to whether 
a specific shareholder proposal must be included in manage- 


| 
ment's proxy materials, the dispute must be brought before 


the Commission, the agency's purpose was to give it an 


opportunity to decide whether to take action to compel 
management to include the proposal in the proxy materials. 
Faced with such a dispute, the agency may of course decide 
to take no action, and there are obviously a number of 
grounds upon which such a decision can be based. For 
example, the agency may decide that, peateven tne merits 
of the controversy, the agency lacks funds or personnel 

to take action against the company and that no action should 
be taken on that ground alone. Again, it may decide that 
the shareholder's position rests upon factual propositions 
which do not appear to be true and that the agency should 


not act for that reason. Or the agency may decide that, 


although it has the resources to take action, and although 
the facts are not in dispute, the Proxy Rules, as interpreted 


by the Commission, do not require management to accept the 


SHeu- 


particular shareholder proposal involved and that no action 


should be taken against the company on that ground. 


In this case the Medical Committee has repeatedly 

contended, without any denial by the Commission itself, 
that when the Commission here decided to act, and rendered 
a decision in favor of Dow and against the Medical Committee, 
it did so because it interpreted its own Proxy Rules (Rules 
i4e-8(c)(2) and (5)) as authorizing management to exclude 
from its proxy materials a Proposal of the kind submitted 
by the Medical Committee. The factual basis of the Medical 
Committee's allegation that the Commission acted on such 
' legal grounds was (a) that Dow's refusal to include the 
Medical Committee's Proposal was expressly based on Dow's 
interpretation of Rules la-8(c)(2) and (5) (R. 9a~l2a; 
R. 18a-19a; R. 23a; R. 34a-35a), (b) that the SEC's Division 
of Corporation Finance expressly adopted the same legal 
interpretation of the same rules (R. 20a), and (c) that the 
Commission itself expressly adopted the position of the 
Division. (R. 44a-h6a). 

- As noted, the Commission in this case has never 
denied the Medical Committee's allegation as to the grounds 
of the Commission's action. Although it would be a simple 
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matter for the Commission to deny the allegation 
were it untrue, and although the Medical Committee has 
repeatedly emphasized the absence of such a denial, the 
Commission in this case has doggedly refused either to 
confirm or to deny. Even though the Commission itself 
is obviously fully aware of the reasons for its decision, 
its briefs carefully avoid the issue -- and, indeed, 


Commission counsel has chided the Medical Committee for 


t 


what is described as "inappropriate speculation" as to the 


ground of the Commission's action below. (Br. D- 34). 
, As will be further indicated below, the exact 
ground of the Commission's action does not affect this 
Court's jurisdiction (although it has some bearing upon 


the proper scope of review). On the other hand, to the ex- 


tent that that ground is relevant, the Commission's extra- 
ordinary reluctance to say what it did, and its careful 
avoidance of a denial of the Medical Committee's allegation, 


| 
1/ This is what the Commission's brief says as to the grounds 
of its decision below: (1) it says that the Commission 
"expressed no view concerning the legal issues" (p. 2), which 
is not entirely accurate (see page 6, n.1 supra) (2) it 
says that the minute of the Commission's action “does not 
set forth the reasons" for the Commission's "determination" 
(p. 33)3 and (3) it says that “even if it were assumed that 
the Commission, in the manner suggested by Ipetitioner |, has 
rendered an interpretation of its Proxy Rules", ‘that inter- 
pretation was too informal to warrant judicial review (p. 34). 


(Emphasis supplied.) 


can only be regarded as a "demurrer": What the Commission 
is really saying is, "Even if our action below was based 
solely on a legal decision as to the proper legal inter- 
pretation of Proxy Rules l4a-8(c)(2) and (5), and even 

if our legal interpretation of those rules is wrong as a 
matter of law, this Court is without jurisdiction to review 
what we have done." Given this demurrer we respectfully 
submit that the Court must assume, for the purposes of its 
consideration of the jurisdictional issue, that the Com- 
mission's decision below was a pure decision of law and 


that that decision was legally erroneous. 


III. JURISDICTIONAL ARGUMENT 


A. Respondent's Initial Argument (As to the 
Timeliness of the Filing of this Appeal) Is 


Frivolous and Has Been Effectively Waived 
When the Commission filed its main brief in support 


of its motion! to dismiss the instant appeal, it noted that 


the Commission's decision below was actually made on March 24, 


1969, and that the Medical Committee's petition for review 
was filed 66 days thereafter, on May 29, 1969. But the 

Commission's earlier briefs also recognized that the first 
time that the Medical Committee was officially notified of 
the Commission's decision was by a Commission letter dated 
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April 2, 1969 (R. 4ha) and that the Medical Committee com- 
menced this appeal within 60 days after that notice. For 
that reason the Commission express refrained from reliance 
upon any argument of untimeliness. At no time in its 
briefing of its motion to dismiss (and it filed three 
Separate memoranda in support of that motion), did the 
Commission ever suggest that it was relying on some earlier 
unofficial notice to the Medical Committee (before the official 
notice of April 2, 1969) as the basis for an untimeliness 
argument -- and petitioner and the Court were allowed to go 
forward with the case and expend many hours of work on the 

' dual assumptions (a) that the only notice which the Com- 
mission considered relevant to its jurisdictional argument 
was the Commission's official notice letter of April 25 
1969, and (b) that the Commission was not "urging" any un- 
timeliness argument at all. 


Now, however, almost six months after the Commission 


filed its jurisdictional motion in this Court, the Commission 
| 


———————— 


1/ The Commission's me 
to dismiss this appeal 
without jurisdiction be 
Commission's decision 


has suggested for the first time that on March 24, 1969, 
the day of the Commission's decision, one of its lawyers 
telephoned a lawyer who was then acting for the Medical 
Committee and that that telephone call legally started 

the time for appeal running, rendering this appeal untimely 
by a matter of six days. 

This after-thought suggestion is completely un- 
acceptable, both in substance and in the timing of its 
presentation, for the following reasons: 

(1) The jurisdictional statute's allowance of 
a@ period of 60 days "after the entry of such order" for 
' the filing of a petition for review was obviously designed 
to allow the petitioner that period of time for decision- 
making and work on its appeal, and it is equally obvious 
that that purpose can be served only if the date of "entry" 


closely corresponds with the date upon which the order 


becomes formally available to petitioner. In recognition 
of this fact administrative agencies generally have estab- 
lished rules'as to when and how "entry" of an order, in- 
cluding its availability, shall be accomplished, and it 
has been squarely held that when an agency (specifically, 
the SEC) fails to comply with its own rules, that failure 
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constitutes a failure to make an “entry” of the order and 
indefinitely defers the commencement of the running of 
the statutory time period, despite the issuance of the 


1963). For that reason the date of the Commission's 


order by the agency. Lile v. SEC, 324 F.2d 772 (9th Cir. 
en 


actual decision (March 24, 1969) is not the only operative 
I 

fact in determining the timeliness of this appeal; the 

significant question is, when did the order itself become 


formally available to the interested parties so as to give 


rise to an "entry" within the meaning of the statute and 
the Commission's rules? 


1/ At the time of the Lile decision the rules of the SEC 
required the agency to maintain "a docket of all proceedings" 
in order formally to inform the public and interested parties 
as to actions taken by the Commission. In the/Lile case the 
Commission issued its order on July 9, 1962, and mailed the 
order to petitioner the next day, but it failed to record 

the order in its "docket". The Commission argued, as it 

does here, "that the date of issuance of the order, July 9, 
1962, should be deemed to be the date of — within the 
meaning of § 25(a) of the Act" (324 F.2d at 773), but the 
Court of Appeals rejected the argument, saying|/ "there is no- 
thing in the record here to show that the order in question 
has ever been placed or recorded or summarized in any public 
record so as to serve as notice" of the existence of the order. 
The court squarely held that neither the issuance of the order 
nor the Commission's letter to the petitioner constituted an 
"entry" of the order within the meaning of the statute here 
involved and that, in the absence of proper docketing, no 
"entry" of the order had ever occurred. (Id.)| Following 

the Lile decision the Commission's rules of practice were 
amended to eliminate the docketing requirement, but the Com- 
mission substituted instead (as noted below in the text) a 
requirement that the Commission make every order available, 
either to the public or to the interested parties. 


at 


(2) In its brief the Commission cites Rule 22(k) 
of the Commission's Rules of Practice with respect to the 
date of the tntry" of an order, but it fails to mention 
that the Rule requires that all Commission orders be made 


immediately available, either to the public or at least 
1 


to interested parties. Obviously the purpose of the 

rule was to ensure that the formal time for the taking 

of an appeal, and the actual time available to an aggrieved 
party would correspond. But the fact is that in this case 
the Commission's order was not made immediately available to 
the Medical Committee. Indeed, when the Medical Committee 
requested a copy of the Commission's decision (i.e., the 
minute which reflected that decision), the Commission made 
no response for four weeks and only then released the minute, 
grudgingly, to the Medical Countttee = Under the doctrine 
of the Lile case, since the Commission has violated its own 


2/ See 17 C.P.R. 201.22(k). 


2/ When the Solicitor of the SEC received the Medical 
Committee's request for a copy of the minute reflecting 
the Commission's decision, he recognized that the minute 
was unavailable under the Commission's own rules (see 
17 C.F.R. § 200-80(¢) (5)) and for that reason felt 
obliged to ask the Co ssion for special authority to 
make the minute available to the Medical Committee. See 
letter from David Ferber, Solicitor of SEC, to Jeffrey 
Bouman, June 12, 1969. 
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rules with respect to making its order available, the 


time for appeal has even now not expired. 

(3) It is really astonishing, in this day and 
age, that a Federal administrative agency would seriously 
suggest that for the purpose of an appeal to this Court 
a telephone call can start the statutory time period 
running; the necessity of formal availability of an 
appealable decision is so clear, for both practical and 
legal reasons, as to render the argument frivolous and ir- 
responsible. It is quite apparent, moreover, that at the 
time the telephone call was made, the Commission itself 

‘did not regard that call as any sort of operative oe 
The pure after-thought that this Court's jurisdiction might 
depend upon a telephone call -- a thought which occurred 
to the Commission six months after this case began -— 
is unworthy of this Court's consideration. | 


1/ A few days after the call supposedly occurred, counsel 
For the Commission wrote a formal letter (on April 2, 1969) 
to the then lawyer for the Medical Committee, stating that 
the Commission had made its decision, and it is clear both 
from the tone of the letter and from the absence of any 
reference to the supposed telephone call that Commission 
counsel regarded the letter as the operative notice (R. 44a). 
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B. The Commission Has Made No Showing that the 
Language of the Jurisdictional Statute -- 
Which Reads Squarely on the Facts of this 


Case -- Does Not Authorize Review by this Court 
The Commission's brief suggests, somewhat in- 


diréctly, that there are two decisions of the Court of 
Appeals for the Second Circuit in which that Court con- 
sidered and decided the jurisdictional issue presented 
here. Leighton v. SEC, C.A. 2, No. 26,458, November 3, 
1960, cert. denied, 365 U.S. 888 (1961); Peck v. SEC, 
C.A. 2, No. 22,289, April 7, 1952. The suggestion is 
wholly inaccurate. In Leighton the petitioner was asking 
for judicial review before any administrative decision, 
final or otherwise, had been made, either by the Commis- 
sion or its staff, and in those circumstances it is not 


surprising that the Court dismissed the petition for re- 


1 
view without opinion. In Peck the petitioner (unlike 


1/ Specifically, when that shareholder-management dispute 

which did not involve a shareholder proposal for the proxy 
materials) was brought before the agency, the only administra- 
tive action taken in the matter was the writing of a staff 
letter saying that "We will give the matter our careful con- 
sideration and will take any action which seems appropriate 
under the circumstances". (See letter of July 26, 1960 from 
Harvey A. Thorson, Assistant Director, Division of Corporation 
Finance, Securities Exchange Commission, to William Leighton, 
attached to Petition to Review, C.A. 2, No. 26 458 (November 3, 
1960). Obviously Leighton's effort to "appeal" from that letter 
was wholly inappropriate. 
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the Medical Committee here) was not "seeking review of the 


merits of the Commission's interpretation [of its Proxy 
Rules }",~ and the dismissal of the Petition without opinion 
is clearly not authority for dismissal of the petitioner 
here. Since the parties and this Court therefore approach 
the statutory issue in this case without direct aid from 
any previous judicial interpretation of this statute, the 
essential issue here (as noted above) is whether, within 
the ordinary meaning of the statutory words, there was a 
"proceeding" below to which petitioner was a party and 
which resulted in a Commission decision by which petitioner 
“was aggrieved. : 

Quite obviously there was. The "formal procedures" 
established by the Commission itself require that the type 
of shareholder-management dispute here involved must be 
brought before the Commission for its "consideration™ 5 
the issues between the parties must be explained to the 
ora 3 the submissions made by manacoment to the 
Commission must be served upon the eal 3 and 


management must bear the "burden of proof". In the 

——— EG | 

1/ See the brief filea by Commission counsel in that case, 
which expressly states that "(w]e do not construe the petition 
as seeking review of the merits of the Commission's interpre- 
tation in the proxy dispute . ..." Brief of Respondent in 
support of Motion to Dismiss Petition for Review C.A. 2, No. 

»289,. March 31, 1952. 

2/ 17 C.P.R. § 202.2(a), (b), and (c). See also brief for 
Petitioner here describing proceedings below (pp. 8-12). 

#, 19 Fed. Reg. 246, SEC Ex. Act Rel. No. 4979 (195)). 
t/ 17 c.FR. § 240.14a-8(d). | 

aetar | 
6/ I Fed. Reg. 246, SEC Ex. Act Rel. No. 4979 (1954). 
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instant case the controversy between the Medical Committee 
and Dow centered upon a pure question of law, with no issues 
of fact involved; the parties, consistent with the command 
of the Commission, submitted opposing legal briefs with 
service on the other party; the staff of the Commission 
made a tentative decision of law as to the applicability 

of Proxy Rules l4a-8(c)(2) and (5); and the Commission 
endorsed the| staff's position, thereby entering a final 
decision in favor of Dow and against the Medical Committee. 
In short, what transpired below was an adversary proceeding 
-- a "formal" one, according to the Commission itself -- 
which was in substance identical, procedurally, to summary 
judgment proceedings in a Federal District Court and which 
produced a final administrative decision as between the two 
opposing parties. These uncontroverted facts establish, we 
think beyond genuine dispute, that this Court has the right 
and duty to take jurisdiction under the plain language of 
Section 25(a) of the Securities Exchange Act. 

Given these facts it is not altogether surprising 
that the Commission's brief pays little attention to the 
language of the statute and attempts to build an argument 
around some 60 judicial decisions involving general principles 
of administrative law. In some respects, however, the Commis- 
sion's approach has the effect of reading into the statute 
words that it does not contain. For example, the Commission 


» 


1/ See 17 C.F.R. § 202.1(a), (b), and (c). 
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takes the position that when the Congress referred to "an 


order," unembellished with adjectives, it meant "a judicial 
| 
order," 


it really meant a "an adjudicatory proceeding" (Br. pp. 10-12), 


and that when the Congress referred to "a proceeding," 


(Emphasis supplied.) To support this approach] the Commission 
invokes, not the words of the statute or its legislative 
history, but (a) two judicial decisions involving different 
factual situations” and (b) @ lengthy and innocuous descrip- 
tion of various provisions of the Securities Excuanee Act 
and the Proxy Rules (Br. pp. 12-22). Neither of these dis- 
cussions helps respondent's position. | 
Turning to the two judicial decisions, it is 
true that in this Court's American Sumatra decision of 
1937,5 it described the instant jurisdictional statute as 
providing for review of "judicial orders of the Commission". 
But a quick review of the language of that opinion demon- 


strates that in referring to a "judicial order", the Court 
was referring to precisely the type of order entered in 

this proceeding. Thus, immediately after the Court's refer- 
ence to "judicial orders", the Court explained what it meant 
by that term: | 


1 See the discussion of American Sumatra and Metropolitan 
dison at pp. 11-12 of the Commission's brief. 


2/ American Sumatra Tobacco Corp v. SEC, 68 App. D.C. 77, 
93 F.2d 236 (1937). 
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"We are not concerned here with an 
administrative ruling such as was made in 
Third Ave. Ry. Co. v. Securities and 
Exchange Commission (C.C.A.) 85 F. (2d.) 
914 [which involved a request for rule- 


making], but with action which operates 
articularly rather than generally —- 
With a judgment entered on a state of 
facts. and affecting only one person. 
Such a judement satisfies the requirement 
of the Act so far as review is concerned, 
that there be (a) a proceeding under the 
Act, (b) to which the petitioner was a 
party, (c) and that he be Seqrtered by 


the order of the Commission. 8A 


PP. 
D.C. at &, 93 F.2d at: 239 (Emphasis supplied). 


In other words, this Court was indicating by dictum that 

a legislative or rule-making order "which operates generally", 
rather than "particularly", may not be reviewable under the 
statute, but at the same time the Court was squarely holding 
that an administrative action which, like a judgment, 
"operates particularly" in a controversy between individuals 
is reviewable, If anything, American Sumatra supports re- 


view in this case. 


1/ Since American Sumatra held that the Commission order 
volved in that case was reviewable under the statute 
here involved, the Court's holding can hardly help the 
Commission here. To the extent that the opinion contains 
language suggesting that an evidentiary hearing might be 
a prerequisite to judicial review (and we do not think the 
court was so stating), such language has no bearing here, 
for the following reasons: 


(1) _In the dispute between the Medical 
Committee and Dow below there were no issues of fact, 
and it would make no sense to say that a useless "evi- 
dentiary hearing" below was a prerequisite to appellate 
jurisdiction in this case. 


(footnote continued) 
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Immediately after its discussion of American 
Sumatra, the Commission's brief quotes noaare from the 
Supreme Court's 1938 decision in FPC v. Metropolitan 
Edison Co., 304 U.S. 375, 384 (Br. pp. 11-12) and on that 
basis implies (although it does not expressly state) 
that under the judicial review provisions here involved 
an administrative "hearing upon evidence and supported 
by findings” of fact is a prerequisite to review by 
this Court. But as petitioner pointed out in its 
earlier brief in this Court, in a comment which the 
Commission has decided to ignore, the leading commentators 
in the field of administrative law have correctly ob- 
served that the Metropolitan Edison decision represents 
an outmoded theory and has not been followed os subse- 
quent decisions under the same review provisions. 


Jaffe, Judicial Control of Administrative Action, 419 
(1965). Indeed, the subsequent cases reviewing 


(continued) 


(2) An evidentiary hearing actually took place 
in American Sumatra, so that the Court there was not called 
upon to decide whether it would have had jurisdiction if 
there had been no hearing, and anything said about juris- 
diction in the absence of a hearing would necessarily be 
dictum. : | 


(3) A Series of far more recent decisions decided 
under a statute whoSe 1; age is for present purposes 
identical to Section 25(a) of the Securities Exchange Act 
makes plain that an evidentiary hearing is not; a prerequisite 
to review under the statutory language here involved. 
our subsequent discussion of Sun Oil Co. v. FPC, 266 F.2d 
222 (5th Cir. 1959), aff'd, 364 U.S. 170 (1 0); and related 
cases (p. 22, infra). 


- 22- 


FPC action -- under a review provision whose language is 
substantially identical to the review provision involved 
here ~~ squarely hold that, where no issues of fact are 
involved, a@ useless evidentiary hearing is not a prerequisite 
to jurisdiction under the statutory language. Cities 
Service Gas Co. v. FPC, 255 F.2d 860 (10th Cir. 1958) , 
cert. denied 358 U.S. 837 (1958) ; Phillips Petroleum Co, 
v. FRC, 227 F.2d 470 (10th Cir. 1955), cert, denied, 350 U.S. 
1005 (1956); Sun Oil Co. v. FPC, 266 F.2d 222 (5th Cir, 
1959), aff'd, 364 u.s. 170 (1960). 

Since it has thus been squarely held that 
statutory language identical to that of Section 25(a) 
of the Securities Exchange Act does not require an evi- 
dentiary hearing by the administrative agency as a pre- 


requisite to judicial review, we are unclear as to what 


1/ Section 19(b) of the Natural Gas Act, 15 U.S.C. § 717r(b), 
provides that ' party to a proceeding under this chapter 
ggrieved by an order ssued by € Commission in such proceeding 


a review Of such order... -" (Emphasis supplied. ) 


A As the Court of Appeals for the Fifth Circuit stated 
n Sun Oil, supra, 


"We see no need for the holding of a 

formal hearing and the taking of testi- 

mony where no fact issue was presented." 
eed at 226. 


See also Dyestuffs and Chemicals, Inc. v. Flemming, 271 
tisco pet 286 (8th cir. 1959), cert. denied 362 U.S. 911 
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comfort the Commission derives from its repeated asser- 

| 
tion that the administrative proceedings involved in this 
case were not "adjudicatory". Since the statute does 


not require an "adjudicatory proceeding", what difference 


does it make whether or not that label is appropriate in 


describing the proceeding below? 

Moreover, in its effort to show that the pro- 
ceedings below were not "adjudicatory", the Commission 
has gone to quite extraordinary lengths to exalt form -- 
or labels -- over substance. Although the Commission 
admits that the Proxy Rules require the parties to a 
shareholder-management dispute of this kind to bring their 
controversy before the Commission, and although the Commis- 
Sion admits that management carries the "burden of 


proof" in the proceedings that then ensue, the Commission 


es 


in the Commission's 
made the "assertion" 
" required by the Commission are 
+ D- 13), implying that the 
that, if the proceedings below were 
this Court is without jurisdiction. 
made such an "assertion" or such a con- 
cession. 


2/ See supra p. 17. The Commission tries to brush aside this bur- 
den of proof™ (a clear indication of an adversary proceeding) in 
two ways. First, it says that when the Commission placed 

the burden of proof upon management, it did not expressly say 

that it was placing that burden upon management for the pur- 

poses of something which it simultaneous characterized as 

‘an administrative proceeding" (Br. p. 17) -- a comment which 
seems to us completely beside the point. Secondly, the Com- 
mission suggests that, even if the Commission had not placed 

the burden of proof upon management, as a matter of law 


(footnote continued) 
| 


- he 


insists that the proceeding cannot be regarded as truly "adver- 
sary" because (for example) the Commission's rule as to service 
of papers (requiring management to send to the shareholder copies 
of the materials which management must submit to the Commission) 
Nayoids the term 'serve'" in favor of the term "shall forward" 
(Br. pp. 16-17). It is hard to imagine a clearer case of 
allowing labels to obscure reality. Again, the Commission in- 
sists that what happened below was all terribly "informal", 
lacking in "formality", and done purely as a matter of "courtesy" 
on the part of the Commission (see Br. pp. 19, 34, 36), but this 
is hardly a candid characterization of what happened below. 


The Commission itself has promulgated "formal procedures” for 


the handling of such disputes, making it mandatory that the 
parties present themselves before the Commission, and a "formal", 
adversary, administrative "proceeding" then took place, leading 
to a final administrative decision by which the responsible 
regulatory agency gave its formal imprimatur to the legal 
theories of one party to the dispute and rejected the legal 
position of the other. Since that decision was evidently a 

pure decision of law, it is entirely appropriate for this 

Court to take jurisdiction and determine whether the administra- 


tive legal decision was correct. 


(continued) 

management would have borne the burden anyway "in an injunc- 
tion proceeding brought either by the Commission or by the 
shareholder" (Br. p. 17). This assertion is made without any 
supporting authority; it is of extremely doubtful validity; and, 
again, it is beside the point. The simple fact is that the Com- 
mission itself placed the burden of proof upon management in 
the head-to-head adversary proceedings which took place below. 
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Contrary to the Commission's Argument), Review 
by this Court Will Not Interfere with Any 


Discretionary Function of the Commission 


This case involves a familiar situation in the 
context of administrative law. A statute has conferred 
upon an administrative agency the responsibility for 
regulation of a particular industry, and it has authorized 
the agency to take certain types of action against industry 
members if such relief is necessary to protect) particular 
members of the public. Specifically, the Securities Exchange 
Act here has authorized the SEC to act in aid of the specially 
protected shareholder eee order to prevent corporate 
" managements from depriving shareholders of their rights 
to be heard under the Proxy Rules, and the agency itself 
has established formal procedures in order to bring specific 


shareholder-management disputes before the agency and thus 


to afford the agency an opportunity to decide whether or 
not to act in aid of the shareholder. 
The main argument advanced by the Commission in 
its brief is that agency decisions of this type -- i.e., 
agency decisions as to whether or not to act in aid of a 


particular member of the protected class -- are purely 


1/ See Section 14 (proxy solicitations) of the Exchange 
Act of 1934, 15 U.S.C. § 78n. 
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"discretionary" decisions which are completely immune from 
judicial review. The argument is wrong on both the facts 
and the law. 

To begin with, the Commission's position obscures, 
by over-simplification, the fact that in the course of per- 
forming such a "discretionary function", the administrative 
agency may actually resolve a number of different types of 
issues -- for example, issues of law, issues of fact, or 
issues of "policy" -- and that the nature of the appropriate 
judicial review will depend on the nature of the particular 
type of issue involved. Great judicial deference is ad- 


mittedly due to an agency decision which is in essence a 


policy or discretionary judgment; such a judgment, de- 


pending upon the particular case, is normally either not 
reviewable at all or is reviewable only to determine whether 
"an abuse of discretion” has occurred. See the discussion 
in Cappadora v. Celebrezze, 356 F.2d 1, 5-6 (2d Cir. 1966). 
On the other hand, where an agency has evidently made a 
decision on a pure issue of law (e.g., as to whether the 
agency has jurisdiction under the enabling statute, or 
whether the statute makes an applicant legally eligible 

for relief), the courts will normally review that legal 


decision de novo (even though in a broad sense that legal 
decision was made by the agency while it was performing 

"a discretionary function"), and it is recognized that such 
review does not involve any interference with agency dis- 
cretion. Perkins v. Elg, 307 U.S. 325, 350 (1939) (holding 
that judicial review of an administrator's legal decision, 
which was made in the course of "a discretionary function", 
"would in no way interfere with the exercise of the 
Secretary's discretion . . . but would simply preclude" 
action based upon an erroneous legal ground); McGrath Vv. 
Kristensen, 340 U.S. 162 (1950) (holding that a legal 
determination made by the Attorney General while performing 
a discretionary function is fully reviewable); EaCuCe Ve 


Humboldt Steamship Corp., 224 U.S. 474, 484 (1912) (holding 
that where an administrative agency is engaged in a 
discretionary function but "refuses to act . . , from a 


. | 
misunderstanding of the law, it cannot be said to exercise 
discretion"), (Emphasis supplied.) Perhaps the clearest 

| 
statement of what should be done by a reviewing court in 


such circumstances is the Supreme Court's famous statement 
in Rochester Telephone Corp. v. United States, 307 U.S. 125, 
136 (1939), that upon review of an agency's performance of 
a discretionary function, "if the Commission was found to 
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have proceeded on erroneous legal principles, the Com- 
mission would be ordered to proceed within the framework 
of its own discretionary authority on the indicated 
correct principles." (Emphasis supplied. ) 

For present purposes the application of 
this doctrine of so-called "partial reviewability" -- 
the doctrine that the courts should review administra- 
tive legal decisions tn full but not discretionary deci- 
sions -- is well illustrated by the case of Office 
Employees Int'l Union v. NLRB, 98 D.C. App., 335, 235 F.ed 
832 (D.C. Cir. 1956), rev'd, 353 U.S. 313 (1957), in which 
@ member of a specially protected class (a labor union) 
applied to an administrative agency (the NLRB) for relief 


against a regulated "employer." 


1/ See Schilling v. Rogers, 363 U.S. 666, 675 (1960), dis- 
cussing McGrath v. Kristensen, supra. (The applicability 
of the Schilling casé, upon which the Commission here 
relies, is discussed at a later point in this brief.) As 
demonstrated by both Humboldt and Perkins v. Elg, supra, 
the doctrine of partial reviewability came into being 
prior to the 1946 enactment of the Administrative Pro- 
cedure Act, and as demonstrated by McGrath v. Kristensen, 
supra, and Schilling v. Rogers, supra, the enactment of the 
statute did not affect the existence of the doctrine. In- 
deed, as the Commission's brief carefully emphasizes (p. 30, 
n.37), the judicial review provisions of the Administrative 
Procedure Act were intended "to restate the existing law 

as to the area of reviewable agency action", which o 

course included the doctrine of partial reviewability. 
Section 10 of the Act precludes judicial review of agency 
decisions on issues which are "committed to agency dis- 
cretion", but it clearly does not preclude review of 
agency decisions on legal issues which, by definition, 


are not "matters of discretion." See,U.S.C. 701(a)(2). 


involved here. As here, the agency couig have ignored 
the union's complaint entirely, or it could have decided 
to take no action on some "discretionary" isree (e.g., 
insufficient personnel to prosecute the particular case). 
What it did in fact was exactly what the Comission has 
done here: it refused to take action in aid of the union 


on the basis of an erroneous interpretation of the law.= 

Having been denied the aid of the agency, the union sought 

Judicial review in this Court. Although it might have been 

argued, as the Commission does here, that the Court should 

not review the agency's action because the ice "fell 

within the broad discretion" of the agency, this Court 

had no doubt as to its Jurisdiction; the only question 

was the scope of review. see 98 D.C. App. at 336, 235 

F.2d at 833. | 
On the latter issue the office Employees case is 

rarticularly instructive. This Court held that, | 

because the function of the NIRB was a discretionary one, 


the Court could preview that decision only to determine 


Sarre 
ly interpreted the enabling statute 


legal power to exempt an entire class of 
the operation of the Act. 
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whether there had been an abuse of discretion (or whether 
the agency's action was "arbitrary or capricious") and 
that the Court could not inquire "further" into the con- 
troversy. 235 F.2d at 833. Finding no such abuse of 


: 1 
discretion, the Court held for the agency. The matter 


was then appealed to the Supreme Court, however, and the 
Supreme Court reversed this Court's decision, pointing out 


that the Board had acted, not "within [its] discretion", 


1/ Apparently this Court took a similar view of the 
problem presented in Leighton v. SEC, 95 App. D.C. 217, 
221 F.2d 91 (1955), cert. denied 350 U.S. 825 (1955). In 
. that case a private citizen had asked the SEC to commence 
an investigation into the sale of travelers' checks; the 
Commission had refused; and this Court held that the 
matter was "within the discretion of the Commission" and 
not subject to full judicial review. 95 App. D.C. at 218. 


In its brief the Commission argues that the 
briefs filed in the Leighton case reveal that one of the 
issues there decided by e Commission was a pure legal 
issue, albeit a legal issue which Commission counsel con- 
sidered insubstantial. Whether this Court took the same 
view of the administrative proceedings below is unclear; 
it may simply have disregarded Leighton's legal contentions 
as being frivolous, which they quite obviously were. We 
do not read Leighton as suggesting that where the Commission's 
own rules bring about the commencement of a formal adversary 
proceeding, and where the Commission then reaches a final 
decision: by deciding a substantial legal issue, that legal 
decision is immne from appellate review under Section 25(a) 
of the Securities Exchange Act. Moreover, if Leighton 
is so read, it: is squarely inconsistent with pecking v.. Elg, 
TCc v. Humboldt, Office Employees, and related cases dis- 
cussed herein. 
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but on the basis of an erroneous legal decision as to the 
Scope of its own powers. 353 U.S. at 319, 320. The 
Supreme Court therefore felt free to review in full the 

i 


legal question decided (erroneously) by the agency, and 


having written an opinion exposing the error, it then 
remanded the case "to the Board for further proceedings 
in accordance with this opinion." 353 U.S. at 320. 

The action of the Supreme Court in Office 
Employees exposes a basic misconception in the Commission's 
line of argument here. The Commission repeatedly suggests 
that the Medical Committee here is "demanding" that the 
Court "direct" or ‘compel the Commission to exercise its 
discretion in an enforcement matter" (see, esg.s Br. pp. 


27, 29, 32), and it cites several cases holding that 


| 
1/ office Employees and the line of cases previously dis- 
cusse erkins v. Elg, etc.) demonstrate the error, through 
over-simplification, In the statement in the Commission's 


brief (p. 24) that "the exercise of administrative discretion 
to institute an action in court, initiate administrative 
proceedings or otherwise to take action to enforce the 
law is not a matter which may be properly reviewed by the 
courts." That depends on the nature of the issues decided 
by the agency. If the agency refuses to take) action to en- 
force the law through "a misunderstanding of the law, it 
cannot be said to exercise discretion", and its refusal 
pt properly be reviewed by the courts. ICC v. Humboldt 

camship. Corp., supra at 484. Moreover, In none of the cases 
cited by the Somtssion (at Br. pp. 24-25) inj support of the 
proposition quoted above, had the agency required the parties 
to appear before it in a proceeding of the kind involved here, 
and in none of those cases was judicial review sought under 
a direct-appellate-review statute of the instant kind. 

| 
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1/ 
such judicial compulsion would be impermissible. The 


answer is that if we were seeking such a compulsory 
order, our request might be improper, but that in fact 

we seek no such thing. We ask only for what the Supreme 
Court granted in Office Employees: (a) a review of the 
legal decision evidently made by the Commission, and 

(b), if that decision was legally erroneous, a remand 

to the Commission to take any further action it thinks 
appropriate in its discretion, so long as that action is 
not inconsistent with correct legal principles. If the 
Commission should then accept this Court's ruling of law, 
“but should nevertheless decide not to proceed against Dow 
for some legitimate "discretionary" reason (e.g., a lack 
of funds or personnel), the Medical Committee would have 
no further cause for complaint against the Commission 
itself.” 


1/ See, for example, the Commission's heavy reliance upon 
Crooker v. SEC, 161 F.2d 944 (1st Cir. 1947) (Br. p. 24 a 
and Curran v. Laird, C.A. D.C. No. 21040 decided by this 
Court on November 12, 1969 (Br. pp. 30-31). In both 

cases the petitioner was demanding a judicial order 
directing the Commission to exercise its discretion 

In a See ves way (in Crooker, to issue a stop order, 
and rs Curran, to "consider”™ specific facts in arriving 

at a discretionary judgment). As explained in the text, 
we make no such demand here. 


2/ The possibility of such a result, of course, does not 
mean that the Medical Committee has not been aggrieved by 


(Continued) 
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The Commission has sought to avoid the impact 
of the doctrine of "partial reviewability" in this case 
by pointing out that there are a few situations in which 
it is inapplicable. For example, in Schilling v. Rogers, 
363 U.S. 666 (1960), upon which the Coenen heavily 
relies (Br. pp. 27-28. 30), the Supreme Court refused to 
‘review an administrative decision as to an individual's 
eligibility for certain benefits under the Trading with 
the Enemy Act. But two aspects of that case nade it 
very different, as the Supreme Court itself pointed out, 
from McGrath v. Kristensen and the related cases upon 


which the Medical Committee here relies. In Schilling it 
| 


(Footnote continued) 


the Commission's initial refusal to act. As emphasized in 
the cases cited above in the text, the Medical Committee 
had a right, if the Commission was to do anything at all, 
to have the Commission act in accordance with: correct 
legal principles, and, if the Commission has done other- 
wise, the Medical Committee's rights have been violated. 

As Mr. Justice Jackson said in Joint Anti- 1984) (¢ Refugee 


Committee v. McGrath, 341 U.S. 123, 185 (1951) (concurring 
opinion), in discussing the refusal by the Secretary of 
State to issue a passport in Perkins v. Elg, | 


"te Secretary might say that [the 
applicant] would get no passport, but he 
could not, for unjustifiable reasons, say 
she was ineligible for one.' | 


As the Commission's brief emphasizes, a decision by this 

Court thus may not automatically resolve, to the complete 
satisfaction of the Medical Committee, "the continuing 
controversy between the Medical Committee and)Dow" (Br. p. 31), 
but that is not a reason for a refusal by BS Court to 

ensure that, when the Commission chooses to act, it does so 
in accordance with law. 
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was not possible for the Court to treat the question of 
eligibility as a legal issue separable from the 
discretionary elements of the case, and the Court 
distinguished McGrath v. Kristensen on that ground. 

363 U.S. at 674. Secondly, and perhaps more importantly, 
the Court in Schilling read the Trading with the Enemy 

Act as affirmatively forbidding judicial review of any 
aspect of the administrative decision-making process in- 
volved.” In contrast, in this case the legal issue of the 
interpretation of the Proxy Rules is a wholly separable 

and purely legal issue which is readily reviewable, and 

‘ here the enabling statute not only does not preclude re- 
view -- it contains an affirmative provision (Section 25(a)) 
requiring it. Hence the Schilling exception to Sey, doctrine 
of partial reviewability has no application here. 


1/ "We conclude that the Trading with the Enemy Act excludes 
a@ judicial remedy in this instance and that because of this, 
as we as because of the discretionary character of the 
administrative action involved", judicial review would be in- 
appropriate. 363 U.S. 676. (Emphasis supplied.) 


2/ Immediately after its discussion of Schilling. the Com- 
mission's brief cites a string of cases which hold, the Com- 
mission says, that an exercise of what it calls "permissive 
discretion" is non-reviewable (Br. pp. 28-29). It is true 
that there are! some decisions that have talked in such terms, 
and the analysis presented in those cases (including some 

of the cases cited in the Commission's brief) has been 
severely criticized by the commentators as “unsound and 
unworkable", "without practical justification", and "a mode 
of analysis ... . largely illusory" and "contrary to the. 
Administrative Procedure Act". Saferstein, Nonreview- 


ability: A Functional Analysis of "Committed to Agenc 
Discrevion"> O2 Harv. L. Rev. 307, 307 (1000), citing 
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The Commission's brief also attempts to distinguish 
the "partial reviewability" cases (Perkins v. El, supra, etc.) 
on two different grounds. First, they say that in all those 
cases the administrative agency involved was "required under 


law to make a discretionary decision" (Br. pp. 25-26) (emphasis 


supplied), whereas in the instant case the SEC could lawfully 
have ignored the controversy between Dow and the Medical Commit- 
tee and rendered no decision. The attempted distinction is 
untenable. For example, in Office Employees the NERB was 

legally free to ignore the controversy between the union and 

the "employer", but when it chose to act on the union's complaint, 


.the agency subjected itself to judicial scrutiny as to any legal 
errors committed in its decision-making process. Similarly, in 
the two very recent cases of Red Lion Broadcasting Co. v. FCC, 
127 App. D.C. 129, 381 F.2d 908 (D.C. Cir. 1967), aff'd, 395 U.S. 
367 (1969), and Banzhaf v. FCC, 132 App. D.C. It, 405 F.2d 1082 


(D.C. Cir. 1968), cert. denied sub nom. Tobacco Institute, Inc. 
° | 
ve FCC, 38 U.S. Law Week 3117 (Oct. 13, 1969), the agency was 


free to ignore the petitioner's request for aid, but, like 


(Footnote continued) 
| 


Jaffe, Judicial control of Administrative Action LG) 5 3 
Davis, Administrative Law Treatise § 23-11 at 356 (19 )3 Byse 
and Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 
and "Nonstatutory" Tartsict Review of Federal Administrative 
Action, Ol Harv. TL. Rev. 308, 333 (1967). But the strength or 
weakness of the cases cited in the Commission's brief at pages 
28-29 requires no extensive comment here, simply because each 
of those cases involved the propriety of judicial review, not 
of a legal. decision made by the agency, but of a discretionary 
or factual judgment of a kind not here involved. | 
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the Commission here, it chose to render a decision, and y, 
1 


it thereby established a jurisdictional basis for review. 
The two last-cited decisions are also instructive 

in other respects. First, they establish that the Com- 

mission's failure here, when it made its final decision, 

to issue a specific piece of paper entitled "an order" 

does not mean that the Commission did not take that kind 

of final administrative action which is a prerequisite 

to judicial review. In both cases the courts treated an 

informal letter of the particular administrative agency as 

@ reviewable "order", consistent with the general pre- 


‘sumption in favor of judicial review of any final 


2/ 
administrative action, regardless of its form. Secondly, 


A The very fact that in shareholder-management disputes of 
8 Kind the Commission is free to decide the issue or not, 
as it chooses, should lay to rest the Commission's deep 
concern that judicial review in this case would discourage 
the Commission in the future from rendering valuable "in- 
formal advisory opinions" and that this would be a bad thing 
r. pp. ~30) (emphasis supplied). The answer is that under 
Section 25(a) of the Securities Exchange Act judicial review 
can be had only of "an order issued by the Commission in a 
proceeding under this title". If there is no proceeding, or 
if the Commission itself does not act, the statute will not 
come into play. This means that the Commission can render all 
the informal advice it wishes, so long as a proceeding is 
not involved, and that the Commission staff can also render 
an unlimited number of advisory opinions -- all without fear. 
of judicial review. We agree that "informal advisory Opinions" 
may serve a useful function, but no such opinion is involved 
here. See p. 5, supra. 


% Bye Jaffe, Judicial Control of Administrative Action, 358-59 
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Red Lion strongly indicates that if the Commission in this 
case had resolved the legal issue before it in) the opposite 


way -- that is, if the Commission had held that Dow could 


not legally exclude the Medical Committee's proposal from 
its proxy materials, and if the Commission had notified 
Dow of its view of the law -- that legal decision of the 
Commission would have been reviewable by this Court on a 
petition for review filed by Dow. Under these circum- 
stances it is hard to see how it could now fairly be held 
that the Medical Committee is not entitled to the same 
. relief. 
Finally, the Commission claims that, whatever 
might be the situation if the Medical Committee had no 
alternative remedy in its contest with Dow, the fact that 


otnote continue 
" . . . absent a clear [Congressional] 
intention to exclude review, an action which 
finally denies all [administrative] relief 
Should be construed as a statutory ‘order! 


| 
oo e ee @ | 


See also AFL v. NLRB, 308 U.S. 401, 408 (1940). 


1/ In Red Lion the FCC wrote a regulated entity (a broad- 
Casting station) a letter indicating that, in the agency's 
view, the station had failed to comply with the so-called 
"Fairness Doctrine" and requesting that! the station "advise 
the Commission of your plans to comply". 381 F.2d 908, 913 
(D.C. Cir. 1967). The letter constituted a reviewable "order" 
from which a direct appeal could be taken by the station. 

395 U.S. at 372. See 47 U.S.C. 402(a). | 
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it could have sought relief through a lawsuit of its own 
(instead of appealing to this Court now) deprives it of 

the right to direct judicial review at this time (Br. pp. 
26-27). But the short answer to this suggestion is that 

this Court itself has made clear, with respect to the 

very jurisdictional statute involved in this case, that 

the theoretical possibility that a private lawsuit in a 
Federal district court would provide the petitioner with 

an alternative avenue of relief does not defeat petitioner's 
affirmative right under Section 25(a) of the Securities 
Exchange Act to obtain direct appellate review of adverse 

’ Commission action. Thus in American Sumatra Tobacco Company 
v. SEC, supra, a case on which the Commission heavily relies, 
this Court took jurisdiction to review a decision of the 

SEC under Section 25(a), despite the fact that the petitioner 
apparently could have brought one or more independent suits 
for equivalent relief. Counsel for the SEC there argued that 
the alternative remedies militated against the petitioner's 
right to direct review, but this Court rejected the argument, 
observing that the alternative courses would be "inconvenient" 
and "would constitute circuitous routes for the determination 


of issues easily and directly determinable by review in 


this court." 93 F.2d at 241. Moreover, the Administrative. 


Procedure Act itself expressly recognizes that when “agency 
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action" is "made reviewable by statute", such review mst 
be afforded, whether or not there is some "other adequate 
remedy in a cote Compare Sperry-Rand Corp. v. FTc, 
110 App. D.c. 1, 288 F.24 403 (D.C. Cir. 1961), with Fre 
v. Nash-Finch, 110 App. D.c. 5, 83 288 F.24 hor, 410 
(D.c. cir. 1961).— | 


————— 


1/ 5 U.S.c. § 7o4 provides in relevant part as follows: 


"Agency action made reviewa 
final ; 


19, n.23) the Commission 
that the Medical Com- 
ommission's adverse 
ing of Section 25(a), because 
heoretical right to sue Dow 
The discussion in the text 


ry proceeding" and 
"in favor of Dow and against the 
which the Commission correctly says 
the Medical Committee could 


Thus, under the 
that other remedy is irrelevan 
Court's jurisdiction under Sec 
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The Commission's Rather Indirect Expression 

of Its Legal Decision Below Does Not Prevent 

Review of that Decision Now 

The last section of the Commission's brief is 
devoted to the proposition that what it did below was 
really extremely "informal" (even though it acted pursuant 
to its own "formal procedures" ~) and that, in any event, 
this Court does not really know the basis of the Commission's 
decision. Even though the Commission staff made a tentative 
ruling that Dow was legally entitled to exclude the Medical 
Committee's proposal pursuant to Proxy Rules l4a-8(c) (2) 
and (5) (R.20a-2la), and even though the Commission approved 
the staff's position (R.44a-46a), the Commission's brief 
now says that this Court is not entitled to draw from those 
facts any "inference" as to the grounds of the Commission's 
action, that judicial "speculation" on this matter would be 
"inappropriate", and that in these circumstances the Court 
should not even hear the case (Br. pp. 33-34). 
As indicated in a previous section of this brief, 

the Medical Committee regards this as an extraordinary posi- 
tion for a public agency to take. Obviously the agency 


if This procedural aspect of the instant case distinguishes 
t 


from the "informal adviso situations discussed in the 
Commission's brief at pages 34-36. It should also be noted 
that in the case of First Savings & Loan Association of the 
Bahamas, Ltd. v. SEC, 358 F.2d 358 (5th Cir. 1966), there had 
been a failure by the petitioner to exhaust his administrative 
remedies, which is not so here. 
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knows what it did and could easily tell the Court. And yet 


they now use their own refusal to make a forthright disclosure 
of the grounds of their decision as a shield against all 
judicial review. This position is both disrespectful and 
legally insufficient. 

As we have indicated, the facts establish the 
strong probability that in its decision below. the Commis- 
sion was adopting a specific interpretation of the Proxy 
Rules, and we have also shown that the Court is entitled 


in the circumstances to assume that that interpretation was 
| 


the ground of the Commission's decision (see pp. 3, 10, supra). 
The decided cases make clear that in such circumstances, 

where there are indications that the administrative agency 

below rested its decision upon erroneous legal grounds, 

the reviewing court can and should take jurisdiction, 

resolve as many of the apparent problems as it can (in order 

to avoid needless delay), and then remand to the agency Een 


ther proceedings not inconsistent with the court's opinion. 


1/ Thus in NLRB v. Metropolitan Life Ins. Co., 380 U.S. 438 
965) and Northeast Airlines v. CAB, 331 F.2d 579, 587 (ist 
Cir. 1964), the reasoning of the agency's decision below was 
not completely clear, but that fact did not defeat appellate 
jurisdiction. In both cases the court clarified the applicable 
. law as far as it could in the circumstances and only then re- 
manded the case for further proceedings consistent with the 
opinion. It should also be noted that the Commission completely 
misreads the Morgan cases cited in its brief at page 34. Those 
cases held that an administrator cannot be personally examined 
on the witness stand with respect to each detail of the thinking 
process by which he arrived at his decision; they certainly do 
not support the proposition that an agency's failure to enunciate, 
as explicitly as possible, the grounds of a final administrative 
decision immunizes the decision from appellate, judicial review. 
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It should be noted that, if this Court were now 


to decline to decide the legal issue evidently posed by the 
Commission's decision below, the Medical Committee would 
thereby be effectively deprived of any remedy in its continuing 
controversy with Dow. The time for the submission of share- 
holder proposals for inclusion in management's proxy materials 
for the 1970 annual meeting is fast approaching, and there 

is an immediate need to have the legal issue between Dow 

and the Medical Committee authoritatively resolved. Since 

the Court clearly has jurisdiction to decide that issue, we 
respectfully submit that it should do so at once and establish 
the rights of the parties on this legal issue once and for 
all. 


CONCLUSION 
It is entirely appropriate for this Court to 
review the apparent decision of law made by the Securities 
and Exchange Commission below. If the Court then determines 
that that decision was legally erroneous, the matter can be 
remanded to the Commission for such further proceedings as 


the Commission may deem appropriate in its discretion, 
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| 
provided only that such action not be inconsistent with the 
correct legal principles enunciated in the Court's opinion. 


Respectfully submitted > 
| 


| 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


| 
No. 23105 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 


| 
Petitioner, 


SECURITIES AND EXCHANGE COMMISSION, 


On Petition for Review of Order of the | 
Securities and Exchange Commission 


i 
Respondent. 
| 


ANSWERING BRIEF OF THE SECURITIES AND | 
EXCHANGE COMMISSION, RESPONDENT 


COUNTERSTATEMENT OF THE ISSUE PRESENTED FOR REVIEW 


Whether this Court has jurisdiction to review a deternination 
i 


by the Securities and Exchange Commission not to take any enforcement 


action based upon a complaint received. 


RULE 8(d) STATEMENT 


A panel of this Court, consisting of Circuit Judges McGowan, 
Tamm and Leventhal, has previously entertained the Commission's 
motion to dismiss the instant petition for review. On October 13, 
1969, the motion was denied (Judge Tamm dissenting) “without prejudice 


| 
to renewal thereof in the briefs and at the argument on ithe merits.” 
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PRELIMINARY STATEMENT 
By this Co eeane Commission renews its motion to dismiss the 
petition for review. As set forth in the motion, this Court lacks 
jurisdiction because, among other things: 
1. The Medical Committee for Human Rights ("Medical Committee") , 
petitioner herein, is not a person aggrieved by any order 
issued by the Commission in any proceeding, nor was it a 
party to a proceeding; and 
The petition for review relates solely to matters committed 
to Commission discretion by law. 
As more fully set forth below, the Commission expressed no view 
concerning the legal issues raised by the Medical Committee when the ; 


Commission decided to take no action with respect to the matters of which 


2/ 
the Medical Committee complained (App. 46a). Consequently, Commission 


counsel have not been authorized to express on behalf of the Commission 
any view concerning the application or interpretation of the exemptive pro- 
visions of Rule 14a-8 adopted by the Commission under the Securities 
Exchange Act, 17 CFR 240.14a-8, with respect to the Medical Committee's 


controversy with the Dow Chemical Company ("Dow"). 


ne 


That motion and an affidavit of Matthew Jaffe in support of 
the renewed motion are attached to this brief as a Supplemental 
Appendix. 


References to the Joint Appendix are cited as “App. __a." 
References to the brief on the merits filed by the Medical Conm- 
mittee are cited as "Br. _." References to the Medical Committee's 
Memorandum in Opposition to the Commission's motion to dismiss this 
petition are cited as "Mem. _." References to the Supplemental 
Appendix are cited as "SA ak 


COUNTERSTATEMENT OF THE CASE 


This proceeding seeks review of a Commission determination (App. 
46a) to take no action with respect to the stated intention of Dow 
(App. lla, 12a and 18a) to omit from its proxy material certain proposals 
put forth by the Medical Committee, one of Dow's shareholders. As is 
more fully described below, see infra, pp. 14-18, pursuant to 
Rule 14a-8 under the Securities Exchange Act, the Counission 
has accorded holders of voting shares of certain publicly 
held corporations a limited right to have certain proposals for share- 
holder action included in the management's proxy material. 

On March 11, 1968, the Medical Committee informed Dow that it 
had become the owner of Dow ao and requested that a resolution 
be submitted to Dow's shareholders authorizing Dow's Board of Directors 
to amend the company's charter to prohibit the sale of napalm by Dow 


to any buyer refusing to give assurances that the napalm would not 


be used “on or against human beings” (App. la-3a). | The Medical Com- 


mittee noted that its “objections to the sale of this product 

Pee ee ee 

3/ The Medical Committee apparently did not become a stockholder of 
record of Dow until March 22, 1968, when the five shares it re- 
ceived were transferred to it (App. 34a). 


The text of the resolution was as follows (App. 2a): 
| 


""RESOLVED, that the shareholders of the Dow Chemical 
Company request the Board of Directors, in accordance 
with the laws of the State of Delaware, and the Com- 
posite Certificate of Incorporation of the Dow Chemical 
Company, to adopt a resolution setting forth an amend- 
ment to the Composite Certificate of Incorporation of 
the Dow Chemical Company that napalm shall not be sold 
to any buyer unless that buyer gives reasonable assur- 
ance that the substance will not be used on or against 
human beings. '"' 


is {sic] primarily based on the concerns a human life inherent 
5 
in our organization's credo" (App. 2a). Dow took the position 


that this request was received ". . . too late . .. to be con- 


sidered in connection with . . . [Dow's] annual meeting of May 8, 


1968 . . ." (App. 4a). The request was renewed by the Medical Committee 
on January 6, 1969, for inclusion in the proxy material mailed to share— 
holders in connection with Dow's 1969 annual meeting (App. 7a-8a). 

Dow notified the Commission of the Medical Committee's proposal 
(App. 12a-13a) and advised both the Commission and the Medical Committee 
that it had decided to omit the proposal from its proxy materials (App. 
lla, 12a), setting forth the opinion of its counsel (App. 9a-10a) to 
the effect that the proposal could appropriately be omitted under Rules 
14a-8(c)(2) and (5), (see p. 15 n.18, infra), as ". . . promoting a general 
political, social or similar cause" (App. 10a), and as solely consisting 
of a recommendation ". . . with respect to... the conduct of .. . 
[Dow's] ordinary business operations . . ."' (App. 9a). 

Thereafter, on February 3, 1969, the Medical Committee sent Dow 
a “new request" (App. 14a), which was designed ". . . to meet cer- 


tain of the objections [Dow had raised] to . . . [the Medical Committee's 


3/ The Medical Committee offered (App. 2a) as additional reasons 
militating in favor of its resolution the facts that, as a 
result of napalm sales, ". . . it is increasingly hard [for 
Dow] to recruit .. . highly intelligent, well-motivated, 
young college men . . ."' and the sale of napalm has ". . . 
an adverse impact on . . . [Dow's] global business . .. ." 


| 
a | 
! 


6/ 
initial proposal . . ." (App. 15a). It also sent to the Commission's 


| 

staff a copy of this proposal (App. 17a) with a request that the 

"_ . . staff review . . . Now's decision” (id.). The Medical Commi t— 
| 

tee requested an oral argument before the Commission in the event the 


staff should agree with Dew's conclusions. Dow again notified the Com- 


mission and the Medical Committee of its decision to exclude the 


proposal from its proxy materials (App. 18a) and enclosed a second 

opinion of counsel (App. 19a), reaffirming counsel's prior conclusion (p. 4, 
supra) ". . . that under Rules i4a-8(c)(2) and (5) che |proposat sss 

is one that the Company may omit from its proxy statement... ." Dow's 
counsel also suggested that if the Yedical Cents Rete cece proposal 

was a new proposal, it could also be omitted pursuant to Rule 14a-8(a), 
infra, p.14 n.16, which requires any such proposals to be submitted 


to the company at least 60 days in advance of the day gorresponding 
| 


to the first date on which the company's proxy soliciting material was 
released to shareholders in connection with the previous year's annual 
meeting. That date was apparently March 25, 1963 (App. 19a), so that, 
if a new proposal, it should have been submitted prior |to January 24, 


1969, rather than on February 3, 1969. 


i 


| 

6/ The new proposal offered by the Medical Committee read as 

follows (App. l6a): 
“RESOLVED, that the sharcholders of the Now 
Chemical Company request that the Board of 'Direc- 
tors, in accordance with the laws [sic] of ‘the 
Dow Chemical Company, consider the advisability 
of adopting a resolution setting forth an amend- 
ment to the composite certificate of incorporation 
of the Dow Chemical Company that the company shall 
not make napalm.” 
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On February 18, 1969, the Commission's Division of Corporation 
Finance informed the Medical Committee (App. 21a) and Dow (App. 20a) 
that the staff would ". . . not recommend any action to the Commission 


if .. . [the Medical Committee's] proposal is omitted from the 


Z 
Company's proxy soliciting materiaI' (App. 21a). 


Thereafter, the Medical Committee renewed its request (App. 24a) 
for review by the Commission of the staff's decision to raise no 
objection to Dow's omission of the Medical Committee's eB cna 
and the Medical Committee set forth the reasons why it believed Dow 
should have included its proposals in the proxy materials. The 
Commission, on March 24, 1969, ". . . determined to raise no objection 
to the omission from the ‘management's proxy statement of certain 
resolutions proposed by the Medical Committee for Human Rights" (App. 
46a) and counsel was orally informed that day of the Commission's 
determination (SA 3). The Commission also denied the request of 
counsel for the Medical Committee to be heard by the Commission. On 
April 2, 1969, the staff by letter confirmed to counsel for Dow and the 
Medical Committee ithe nature of the Commission's determinations (App. 


9/ 
44a, 45a). 


z/ In its letter to Dow, the staff indicated its decision was 
predicated on the ". . . reasons stated in . . . [Dow's] letter 
and the accompanying opinion of counsel . . ." (App. 20a). 


Counsel for the Medical Committee erroneously stated that the 
staff had decided ". . . to permit Dow to exclude this [the 
Medical Committee's] proposal . . ." (emphasis supplied) (App. 
24a). Similar characterizations of the staff's action have 
been made in the course of this petition. See, e.g., Br. 10. 


The Medical Committee refers to this letter, written by a member of 
the Commission's staff, as the action it seeks to have reviewed. 
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On May 29, 1969, some 66 days after the Commission's determination 


and oral notification thereof to counsel and some 57 days after written 


confirmation of the Commission's determinations had been made, the 


instant petition for review was filed. 


STATUTES AND RULES INVOLVED 


Sections 14(a) (p. 13 n.13) and 25(a) (pp. 10-11 n.12) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78n(a) and 78y{a), and Rule 


14a-8, 17 CFR 240.14a-8 (pp. 14-16, nn.16-19), are involved. 


ARGUMENT 


THIS COURT IS WITHOUT JURISDICTION 
OF THIS PETITION TO REVIEW 


A. This Court Lacks Jurisdiction of the Petition to Review Because 


the Petition Was Not Timely Filed. 


At the outset it should be noted that the Commission, as it did 
in its prior motion to dismiss, takes the position that| it has not is- 
sued an "order" that is subject to judicial review. See pp. 14, et seq., 
infra. But, even should this Court conclude that such = order was is- 
sued, we submit that this Court may not assert jurisdiction since the 
petition for review was not timely filed. 

Section 25(a) of the Securities Exchange Act, pursuant to which 
the Medical Committee purportedly seeks review, provides that review 
of a Commission “order™ may be obtained by filing a petition for re- 


view in an appropriate court of appeals ". . . within sixty days after 


the entry of such order... ." 
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As noted supra, pp. 6-7, the Medical Committee's petition for 
review was filed 66 days after the date on which the Commission's 
determination was made and on which counsel for the Medical Committee 


was orally notified thereof. 


Under Rule 22(k) of the Commission's Rules of Practice, 17 


CFR 201.22(k), the date of entry is defined to include ". . . the date 


of the adoption of the order by the Commission, as reflected in the 
10/ 
caption of the order. ..." Since the Commission did not purport 


to enter an order, as such, there was no “caption” in terms, but the 
Commission's minute (App. 46a) makes clear that the determination of 

the Commission was made on March 24, 1969. See M. G. Davis & 

Co. v. Cohen, 256 F. Supp. 128, 132-133 (S.D. N.Y.), affirmed, 369 F. 

2d 360 (C.A. 2, 1966), where it was held that for administrative purposes 
“entry” occurs at) the time of Commission action, even though a concerned 


person is not informed of the Commission's action until several days 


er 


10/ In response to the Commission's prior motion to dismiss the peti- 
tion, the Medical Committee relied (Mem. 9) on the case of Lile 
v. Securities and Exchange Commission, 324 F. 2d 772 (C.A. 9, 1963). 
In that case, the court ruled that the failure of the Commission to 
follow its own rule requiring that “a docket of all proceedings 
shall be maintained by the Commission" (former 17 CFR 201.22(b)), 
precluded ia finding that the order of the Commission had been en- 
tered. Subsequent to that decision, the Commission repealed Rule 
22(b) of its Rules of Practice and adopted present Rule 22(k), re- 
defining what constitutes the entry of an order. Securities Ex- 
change Act Release No. 7250 (March 5, 1964), 29 Fed. Reg. 3424, 
3425 (March 17, 1964). 
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ly 


later. In any event, here, counsel for the Medical|Committee was 


orally notified of the Commission determination on the date it was 


made (p. 6, supra). 


Because the petition for review was untimely filed, this Court is 


without jurisdiction. This lack of jurisdiction cannot be remedied by the 
i 
acquiescence of the parties or by an order of the Court. Securities and Ex- 


change Commission v. Louisiana Public Service Commission, 353 U.S. 368 (1957) ; 


Panhandle Eastern Pipe Line Co. v. FPC, 343 F. 2d 905, 906-907 (C.A. 8, 


1965); Texaco, Inc. v. FPC, 290 F. 2d 149, 157 (C.A. 5, 1961); Kelaghan 


v. Securities and Exchange Commission, 288 F. 2d 67, 69 (C.A. 1, 1961); 


Michigan Consolidated Gas Co. v. FPC, 83 App. D.C. 395), 167 F. 2d 264 


(1948); In re NASD, Inc., 4 S.E.C. Jud. Dec. 669 (C.A.|2, March 9, 1946); 


Columbia Oil & Gasoline Corp. v. Securities and Exchange Commission, 134 
F. 2d 265, 266-267 (C.A. 3, 1943); Louisville Gas & Electric Co. v. FRC, 129 


F. 2d 126 (C.A. 6, 1942), certiorari denied, 318 U.5. 761 (1943); In re 


Valley Gas Co., 193 F. Supp. 808, 812 (D. R.I., 1960).; 
| 
| 


n/ Texas-Ohio Gas Co. v. Federal Power Commission, 93 App. .C. 117, 

= 207 F. 2d 615 (1953), does not suggest the contrary. That case 
involves a statute providing that where the Federal Power Commis— 
sion does not act upon an application for rehearing within 30 days 
after it is filed the application might be deemed to have been 
denied, although the statute presumably also permits the Commission tc 
take action upon the application for rehearing at a later date. It 
was held that where no formal action had ever been taken with respect 
to the application, the time for review did not start to run before 
notice was given that the application might be deemed to have been 


denied. 
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This Court Is Without Jurisdiction of the Petition To Review 


Because the Medical Committee Has Not Been Aggrieved by an 
Order Issued by the Commission in any Proceeding, Nor Was 
the Medical Committee a Party to a Proceeding. 


1. Only "Judicial Orders" of the Commission Are Reviewable. 
The Medical Committee relies exclusively upon Section 25(a) 


of the Securities Exchange Act, 15 U.S.C. 78y(a), in asserting that 
12/ 
this Court has jurisdiction of its petition for review (Mem. 25). 


rr 


12/ Section 25(a) provides: 


“Any person aggrieved by an order issued by the Com- 
mission in a proceeding under this title to which 
such person is a party may obtain a review of such 
order in the Court of Appeals of the United States, 
within any circuit wherein such person resides or 
has his principal place of business, or in the United 
States Court of Appeals for the District of Columbia, 
by filing! in such court, within sixty days after the 
entry of such order, a written petition praying that 
the order,|of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall 
be forthwith transmitted by the clerk of the court 
to any member of the Commission, and thereupon the 
Commission shall file in the court the record upon 
which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code. Upon 
the filing of such petition such court shall have 
jurisdiction, which upon the filing of the record shall 
be exclusive, to affirm, modify and enforce or set 
aside such order, in whole or in part. No objection 
to the order of the Commission shall be considered 
by the court unless such objection shall have been 
urged before the Commission. The finding of the Com- 
mission as to the facts, if supported by substantial 
evidence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and 
that there were reasonable grounds for failure to ad- 
duce such evidence in the hearing before the Commission, 
the court may order such additional evidence to be 
taken before the Commission and to be adduced upon 
the hearing in such a manner and upon such terms and 
conditions as to the court may seem proper. The Com- 
mission may modify its findings as to the facts, by 
reason of the additional evidence so taken, and it 
shall file such modified or new findings, which, 
if supported by substantial evidence, shall be con- 
clusive, and its recommendation, if any, for the 

| (continued) 


Accordingly, it mist have been "aggrieved by an order issued by the 


Commission" in a "proceeding" to which the Medical Committee was a 
"party." The absence of any of these statutory elements is fatal to 
| 


| 
a petition for review. As we show below, these elements are absent 
| 


| 
here; accordingly, this Court is without jurisdiction! of the instant 


petition for review. 


This Court recognized in American Sumatra Tob cco Corp. v. 
| 


Securities and Exchange Commission, 68 App. D.C. 77,80, 93 F. 2d 236, 239 
(1937), that by Section 25(a) "Congress has mdertaken to provide within 
the Securities Exchange Act the machinery by which judicial orders of the 
Commission may be reviewed" (emphasis added). Its analysis in this 

respect was confirmed when the Supreme Court reached a like conclusion 
concerning the substantially similar judicial-review provisions contained 
in Section 313(b) of the Federal Power Act, 49 Stat. 360, 16 U.S.C. 8251(b): 


"The context in §313(b) indicates the nature of the 
orders which are subject to review. Upon service of the 
petition for review, the Commission is to certify and file 
with the appellate court ‘a transcript of the record upon 
which the order complained of was entered.' The statute 
contemplates a case in which the Commission has taken evi- 
dence and made findings. Its findings, if supported by 
evidence, are to be conclusive. The appellate court may 

| 


| 
12/ (continued) | 
| 
| 
modification or setting aside of the original order. 
The judgment and decree of the court, affirming, 
modifying, and enforcing or setting aside, in whole 
or in part, any such order of the Commission, shall 
be final, subject to review by the Supreme Court of 
the United States upon certiorari or certification 
as provided in sections 239 and 240 of the Judicial 
Code, as amended (U.S.C., title 28, secs. 346 and 347)." 

| 


order additional evidence to be taken by the Commission 
and the Commission may thereupon make modified or new 
findings. The prevision for review thus relates to orders 


of a definitive character dealing with the merits of a 
proceeding before the Commission and resulting from a 
hearing upon evidence and supported by findings appropriate 


to the case." 
Federal Power Commission v. Metropolitan Edison Co., 304 U.S. 375, 384 
(1938) (emphasis added). Compare, Rule 16 ("The Record on Review or 


Enforcement") and Rule 17 ("Filing of the Record") of the Federal Rules 


of Appellate Procedure. 


2. The Filing Requirements of the Proxy Rules Create No Procedure 
for Entry of a "Judicial Order" by the Commission but Are De- 
signed to Promote Informal Procedures Looking toward Compliance 
and to Aid the Commission in Determining Whether Enforcement - 


Action Is Appropriate. 
The Securities Act and the Securities Exchange Act contain various 
sections where provisions for adjudicatory proceedings, involving oppor- 


tunity for an evidentiary hearing, are set forth. See, e.g., Securities 


Act Sections 8(b), 15 U.S.C. 77h(b) (refusal orders), 8(d), 15 U.S.C. 77h(d) 


(stop orders), and 10(b), 15 U.S.C. 77j(b) (suspension of use of prospectus); 
and Securities Exchange Act Sections 6, 15 U.S.C. 78f (grant or denial of 
registration as a national securities exchange), 12(f), 15 U.S.C. 781(£) 
(termination or suspension of unlisted trading privileges on a national 
securities exchange), 15(b)(5), 15 U.S.C. 780(b)(5) (denial or revocation of 
registration as a broker-dealer)and 19(a)(1), 15 U.S.C. 78s(a)(1) (sus- 
pension or withdrawal of registration of a national securities exchange). 

No such provision is contained in Section 14(a) of the Securities Exchange 
Act, dealing with proxies. That section makes unlawful action taken “in 


contravention of such rules and regulations as the Commission may pre- 


scribe . . ." with respect to the solicitation of proxies. The 
Commission's rules pursuant to that section have both |substantive 
and procedural provisions, but nowhere purport to provide an adju- 
dicatory procedure within the Commission. Instead, as noted by a 
leading text dealing with the Commission's proxy regulation, the 
Commission attempts to utilize “informal methods to secure compli- 
ance with the Proxy soe It is there pointed out: 
"It is the practice of the Commission to make dvery effort 
to secure compliance by direct negotiation with the soli- 


citing group; but, failing in such efforts, the Commission 
must resort to court action." 15/ 


The Medical Committee's entire argument that there was a "proceeding" 
before the Commission to which it was a "party" (Mem. 26-31) is based 


upon its assertion that Rule 14a-8, adopted by the Commission under the 


Securities Exchange Act of 1934, 17 CFR 240.14a-8, provides for adjudicatory 
| 


procedures (Mem. 13-15). A reading of Rule 14a-8, however, shows that, 


consistent with the Commission's authority under Section 14(a), the Rule 


13/ Section 14(a), 15 U.S.C. 78n(a), provides: 


"It shall be unlawful for any person . . . in contravention of 

such rules and regulations as the Commission may prescribe . . . 
to solicit or to permit the use of his name to solicit any proxy 
or consent or authorization in respect of any security . .. re- 
gistered pursuant to" Section 12 of the Act. 


Cf. Section 12(e) of the Public Utility Holding Company Act of 1935, 
15 U.S.C. 791(e), which makes unlawful solicitation of proxies "in 
contravention of such rules and regulations or orders as the 
Commission deems necessary or appropriate . . ." (emphasis supplied). 


14/ Aranow and Einhorn, Proxy Contests for Corporate Control 450 (2d 
ed. 1968). 


15/ Id. at 451. 


does no more than establish a standard concerning shareholder 
proposals to which management must conform and, through a filing 
requirement, provides a means by which the Commission may judge 
the necessity for enforcement action. 

The substantive standards which the Medical Committee contends have 
not been met by Dow are contained in paragraphs (a), (b) and (c) of Rule 
l4a-8. Paragraph (a) of Rule 14a-8, 17 CFR 240.14a-8(a), provides 
that if a shareholder makes a tiriely submission to management of a 
proposal that he wishes to present at a stockholders’ meeting, that 


16/ 
proposal is to be included in the management's proxy material. 


Paragraph (b), 17 CFR 240.14a-8(b), provides that if management should 


Oppose the proposal, the shareholder must also be allowed to include 


ee 
tg 


16/ "If any security holder entitled to vote at a meeting of security 
holders of the issuer shall submit to the management of the issuer, 
within the time hereinafter specified, a proposal which is accompanied 
by notice of his intention to present the proposal for action at the 
meeting, the management shall set forth the proposal in its proxy 
statement and shall identify it in its form of proxy and provide means 
by which security holders can make the specification provided for by 
Rule l4a-4(b) (§240.14a-4(b)). The managment of the issuer shall not 
be required by this rule to include the proposal in its proxy statement 
for an annual meeting unless the proposal is submitted to the management 
not less than 60 days in advance of a day corresponding to the first 
date on which the management's proxy soliciting material was released 
to security holders in connection with the last annual meeting of 
security holders, except that if the date of the annual meeting has 
been changed as a result of a change in the fiscal year, a proposal 
shall be submitted a reasonable time before the solicitation is made. 
A proposal tobe presented at any other meeting shall be submitted to 
the management of the issuer a reasonable time before the solicitation 
is made. Thig section does not apply, however, to elections to office 
or to counter proposals to matters to be submitted by the management." 
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| 
17/ 


in the proxy statement a short supporting statement. Paragraph (c), 


17 CFR 240.14a-8(c), provides that under specified circumstances "the 


management may omit a proposal and .. . statement . *| -" from its 
18/ | 
proxy materials. The basic requirements reflected in these provisions 


i 

have been contained in the proxy rules since the predecessor to Rule 
| 
| 

14a-8--then designated Rule X 14A-7--was first adopted) in 1942; see 
| 


7 Fed. Reg. 10656 (Dec. 22, 1942). 


TT_*—r—rrrrree oe —— 


17/ "If the management opposes the proposal it shall also, at the request 
of the security holder, include in its proxy statement a statement of 
the security holder, in not more than 100 words, in support of the 
proposal, which statement shall not include the name and address of 
the security holder. The proxy statement shall algo include either 
the name and address of the security holder or a statement that such 
information will be furnished by the issuer or by the Commission to 
any person, orally or in writing as requested, promptly upon the 
receipt of any oral or written request therefor. If the name and 
address of the security holder is omitted from the [proxy statement, 
it shall be furnished to the Commission at the time of filing the 
management's preliminary proxy material pursuant to Rule 14a-6(a) 
(§240.14a-6(a)). The statement and request of the security holder 
shall be furnished to the Management at the same time that the pro- 
posal is furnished. Neither the management nor the issuer shall be 
responsible for such statement." | 


| 
"Notwithstanding the foregoing, the management may omit a 
proposal and any statement in support thereof from its proxy 
statement and form of proxy under any of the following circum- 


stances: 
o 8 | 
| 


"(2) "If ait clearly appears that the proposal is submitted 
by the security holder primarily for the purpose of enforcing 
& personal claim or redressing a personal grievance against 
the issuer or its management, or primarily for the purpose of 
promoting general economic, political, racial, religious, social 
or similar causes; or | 


"(5) If the proposal consists of a recommendation or request 


that the management take action with respect to @ matter relating 
to the conduct of the ordinary business operations of the issuer." 
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The Medical Committee relies almost exclusively upon paragraph 
(d) of the Rule, an additional provision, adopted in 1947, 12 Fed. 


Reg. 8768 at 8770 (Dec. 24, 1947), that requires management to 


advise the Commission and the shareholder should management determine 


that it is not obliged under the rule to include the shareholder's pro- 
19/ 
posal and intends'to omit it from the proxy materials. It is this 


filing requirement that the Medical Committee contends initiates 
a proceeding of an adversary nature before the Commission (Mem. 7, 30). 


But neither expressly nor by fair implication does this requirement provide 


for staff or Commission review of "the issues as presented by the parties" 
(Mem. 14)(emphasis, added). Since the shareholder is not obliged to sup- 


port its request for inclusion, the management's statement of its 
reasons for omission can hardly be said to constitute "opposing views" 
(Mem. 13). And, contrary to the characterization by the Medical Committee, 


the Rule avoids the term "serve" (Mem. 14) in providing that management 


"Whenever the management asserts that a proposal and any statement 
in support thereof may properly be omitted from its proxy state- 
ment and form of proxy, it shall file with the Commission, not 
later than 20 days prior to the date the preliminary copies 

of the proxy statement and form of proxy are filed pursuant 

to § 240.14a-6(a), or such shorter period prior to such date 

as the Commission may permit, a copy of the proposal and any 
statement in support thereof as received from the security holder, 
together with a statement of the reasons why the management deems 
such omission to be proper in the particular case, and, where 
such reasons are based on matters of law, a supporting opinion 

of counsel. The management shall at the same time, if ft has 

not already done so, notify the security holder submitting the 
proposal of its intention to omit the proposal from its proxy 
statement and form of proxy and shall forward to him a copy 

of the statement of the reasons why the management deems the 
omission of the omission of the proposal to be proper and a 

copy of such supporting opinion of counsel." 
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"shall forward" a copy of its reasons to the shareholder. Most 
significantly, the Rule does not provide that either ithe staff or 
the Commission "shall review the issues" presented by, the "parties," 
or that either will "make .. . [a] decision" (Mem. 14). These as- 
sertions and the contention that a legal conclusion is "necessarily" 
contemplated by the Rule (Mem. 15) are unjustified. 
Although one of the releases issued by the Commission in the 


course of the Rule's historical development, Securities Exchange Act 


Release No. 4979 (Jan. 6, 1954), 19 Fed. Reg. 246 (Jani 
20/ 
to management's "burden of proof," neither the relelase nor the rule 


14, 1954), refers 


indicates that the burden shall be upon management in an administrative 


proceeding before the Commission, as the Medical Committee has strongly 


implied (Mem. 14, 26). Since the omission of a proposal is an exception 


to the Rule, and the burden of establishing any exemption claimed under the 


remedial provisions of the federal securities laws is upon the one who 
21/ | 

asserts it, such a burden of proof would be upon the management in an in- 
| 


junction proceeding brought either by the Commission ox by the shareholder. 
A purpose of the amendment to the Rule set forth in that release 


| 
was to provide that, twenty days earlier than had previously been required, 


| 
management's explanation of an omission must be filed with the Commission 


and sent to the shareholder. While, as has been noted [by the Medical 


| 
Committee, one reason for the change was to afford the [Commission more 
ia 
20/ The release observes that "[t]he rule places the burden of proof 
upon the management to show that a... proposal iis not a proper 


one for inclusion in management's proxy material. . . ." Securities 
Exchange Act Release No. 4979 at 2, 19 Fed. Reg. aq 246. 


21/ Securities and Exchange Commission v. Ralston Purina Co., 346 U.s. 
119, 126 (1953). 


“time to consider the problems involved . . ." (Mem. 13), an additional 
reason stated in the release was "[s]o that . . . the security holder 


will have an opportunity to consider the management's position and take 


such action as may be appropriate . . -'' (emphasis added). Securities 
22/ 
Exchange Act Release No. 4979 at 2, 19 Fed. Reg. at 246. But in any 


event, it certainly does not follow that filing requirements designed to 
give the Commission and its staff "time to consider the problems involved" 
imply the creation of an adjudicatory procedure. Such consideration is no 
less necessary in connection with attempts to achieve compliance by informal 
procedures and to aid in the enforcement function contemplated by the statute. 
If the Commission has reason to suspect a violation of the proxy rules it 
‘may, in its discretion," investigate to ascertain the facts, and "may, in 
its discretion, bring an action . . . to enjoin" apparent violations. Sec- 
tions 21(a) and 21(e) of the Securities Exchange Act, 15 U.S.C. 78u(a) and 
78u(e). Indeed, the Medical Committee itself recognizes that the filings 
made in connection with the proxy rules are designed to permit the Commis- 


sion's staff to investigate whether enforcement action is required (Mem. 10). 


22/ While at one time it was by no means clear that stockholders could 
bring a court proceeding to enforce the proxy rules, court deci- 
sions before the Commission's adoption of the release referred to 
above had recognized that securityholders have an implied private 
xight of action under the proxy rules. See Phillips v. United Corp., 
5 S.E.C. Jud, Dec. 445 (S.D. N.Y., 1947); cf. Tate v. Sonotone’Corp., 
5 S.E.C. Jud. Dec. 310 (S.D. N.Y¥., 1947). See generally, Aranow 
and Einhorn, supra n.14, at 464-467, 470-480. 
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O£ course, along with information otherwise obtained by its 


| 
staff in connection with such an investigation, the Commission is often 
the recipient of evidence and arguments from interested persons which 


| 
it may consider in reaching an opinion whether a violation exists and, 
if so, whether court action is appropriate in the circumstances. But 


the Commission's consideration of such matters, and the courtesy of a 


response to a complaining person, does not turn an exercise of discre- 


tion into an adjudication, convert the complainant into a party to a 
proceeding or transform the Commission's determination not to bring an 
| 
enforcement action into an "order" of the Commission by which the com- 
23/ 


plainant is "aggrieved." 


| 
Furthermore, the Commission has established procédures of its 


own relating to the conduct of adjudicatory proceedings, see Rules of 


| 
23/ The Medical Committee claims it is aggrieved by action taken by 
the Commission because (1) the Commission erroneously interpreted 
the rules it has promulgated under Section 14(a) |jof the Securities 
Exchange Act, and (2) the Medical Committee is now forced to litigate 
its claims, should it desire to do so, directly with Dow (Mem. 19, 42- 
47). But the Medical Committee has fully retained whatever rights it 
possessed prior to the Commission action of which it complains. 
Accordingly, the merits of the Medical Committee's claim that Dow 
has violated the proxy rules remains to be litigated, and the Supreme 
Court has recognized the efficacy of a private action to compel 
compliance with proxy rule provisions, J.I. Case Co. v. Borak, 
377 U.S. 426 (1964). 
| 
The doubtful suggestion that a lawsuit against Dow would be “far 
more burdensome and expensive . . ." (Mem. 46), even if true, pro- 
vides no basis for concluding that the Medical Committee is 
aggrieved by the Commission" s determination; ". ‘ . the expense and 
annoyance of litigation is'part of the social burden of living under 
government,’ Petroleum Exploration, Inc. v. Public Service Commission, 
304 U.S. 209, 222 (1938) (footnote omitted). | 
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24/ 
Practice, 17 CFR 201.1 et seq., and is, of course, obliged to comply 
with those requirements of the Administrative Procedure Act that pertain 
to adjudications, now codified as 5 U.S.C. 554. The facts that the Com- 
mission did not purport to act in accordance with those provisions, and 


thet the Medical Committee found no basis to object to the manner in which 


the Commission did proceed, demonstrate that neither understood the 


25/ 


| 
Commission's consideration to involve adjudication. Of course, in 


this respect the Commission's construction of its own rules is entitled 


to great weight. i Union Pacific R. Co. v. Chicago & Northwestern Ry. Co., 
226 F. Supp. 400, 408 (N.D. Ill., 1964): 


"The words to be interpreted here are the language of the SEC, 
exercising its power to prescribe standards, and the meaning 


24/ Rule 1 of the Rules of Practice, 17 CFR 201.1, defines the 
Rules as being: 

". « « generally applicable to proceedings before the Com- 
mission under the statutes which it administers, particularly 
those which involve a hearing or opportunity for hearing 
before the Commission or its duly designated officer... . 
These rules do not apply to investigations, except where made 
specifically applicable by the Rules Relating to Investiga- 
tions... ." 


The Commission's Rules of Practice reflect its recognition that in 
its adjudicatory proceedings two private parties are never direct 
adversaries in the first instance. Private persons desiring to 
take a position contrary to that of a petitioner or respondent in 
a Commission proceeding must formally seek leave to participate in 
the proceeding. Had there been a "proceeding" looking toward an 
adjudication here, Dow would have had to be a party, since the 
action the Medical Committee seeks would have been directed to it. 
Under Rule! 9(e) of the Commission's Rules of Practice, 17 CFR 
201.9(e), a private person not named as respondent ina proceeding 
may intervene as a party only if formally granted that status. The 
Medical Committee did not apply for and was not granted status as 
a party. Accordingly, even if there were an appealable order, the 
Medical Committee would lack standing to appeal under Section 25(a) 
because it would not be a "party." 
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| 
of those words is illuminated by the intent revealed in their 
application by the SEC itself."26/ 


The Medical Committee has been unable to cite any authority which 
suggests that either the Commission or any Court or comment ator has ever 


interpreted Rule 14a-8 as providing procedures for the adjudication 


of controversies between management and sharehclders with respect 


to the exclusion of a shareholder's proposal from the management's 
| 


proxy material. In this respect, the Medical Committee!s emphasis 


| 
upon the novelty of its contentions (Mem. 9) may prove too much. 
| 


The fact that during the 27 years since the Commission first provided 
for the inclusion of stockholders" proposals in management ' s proxy 


material, or in the 22 years since the related filing requirement 


was added, no authority has suggested that the rule provides 


| 
for an adjudication certainly reflects a general understanding 


that does not so provide and that it creates no EECEES to the 
general pattern by which ". . . review by the Commission of . . .[proxy] 
| 


EEE EIDE EEE EEE nnn aan 


26/ The agency that promulgated the rule is in the best position to know 
what it meant when it adopted the rule and to interpret the application 

of its rule based on the requirements of the public interest. One 

might suggest, in fact, that respect for agency construction is implicit 

in the Congressional grant of rule making power since it is entirely 

proper for an agency to modify or amend its rules to avoid what it 

considers unwarranted implications in a judicial interpretation. Com- 

pare Lile v. Securities and Exchange Commission, supra, 324 F. 2¢ 772, 

with Securities Exchange Act Release No. 7250 (March 5, 1964), 29 Fed. 

Reg. 3424-3425 (March 17, 1964), and Feder v. Martin Marietta Corp., 406 

F. 2d 260 (C.A. 2, 1969), petition for yr certiorari filed, 37 U.S.L.W. 

3452 (U.S., May 16, 1969) (No. 1404, 1968 Term; renv red No. 125, 

1969 Term), with Securities Exchange Act Release No. 8574 (April aa 

1969), 34 Fed. Reg. 7250 (May 2, 1969), where questions raised by 

court decisions have been resolved or clarified by the subsequent 

exercise of the Commission's rulemaking power. 


/ 


material is informal in nature." 


3. Commission Decisions as to Whether Enforcement Procedures 
Should Be Instituted Are Wholly Discretionary and as Such 
Are Not Subject to Judicial Review. 


The Court of Appeals for the Second Circuit has twice considered 
petitions to review enforcement determinations made by the Commission in 
nection with its proxy rules. In Peck v. Securities and Exchange Com- 
mission, C. A. 2, No. 22,289, April 7, 1952, the petitioner, like the 
Medical Committee in the case at bar, had sought inclusion in a proxy 
statement of a proposal that the company's management decided it was 
entitled to omit. | By his petition Mr. Peck had asserted the court's 
jurisdiction to review the Commission's refusal to hold a hearing on 


28/ 
the question of the correctness of its administrative interpretation. 


In Leighton v. Securities and Exchange Commission, C. A. 2, No. 26,458, 
Nov. 3, 1960, certiorari denied, 365 U.S. 888 (1961), an attempt 


was made to review the Commission's failure to take action against the 


management of Paramount Pictures Corporation for alleged violation of 


ps aoa 
its proxy rules. _ In both Peck and Leighton the Court of Appeals 


27/ Klastorin v. Roth, 353 F. 2d 182, 183 n.2 (C.A. 2, 1965); cf. 

J.I. Case Co. v. Borak, supra, 377 U.S. at 432; Securities and 
Exchange Commission v. Henwood, ['61-'64 Decisions] CCH Fed. Sec. 
L. Rep. 491,125 (S.D. Cal., 1961), modified on other grounds, 298 
F. 2d 641 (CJA. 9), certiorari denied, 371 U.S. 814 (1962). 


See, Brief of Respondent in Support of Motion to Dismiss Petition for 


Review at pp.| 1-2, Peck v. Securities and Exchange Commission, C.A. 2, 
No. 22,289, April 7, 1952. 


See, "Petition to review an Order of the Securities and Exchange 
Commission and/or to compel agency action unlawfully withheld by 


the S.E.C.," | Leighton v. Securities and Exchange Commission, supra, 
C.A. 2, No. 26,458, Nov. 3, 1960. 
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for the Second Circuit summarily dismissed the petition for review 
30/ | 
without opinion. 


In Leighton v. Securities and Exchange Commission, 95 App. D.C. 217, 
218, 221 F. 2d 91,92, certiorari denied. 350 U.S. 824, rehearing denied, 
350 U.S. 905 (1955), this Court dismissed a petition to review an alleged 
order of the Commission, refusing to comply with the Ipetitioner"s demand 


that the Commission "investigate and regulate the issuance and sale... of 


travelers checks, contending they are securities within the meaning of the 


Securities Act of 1933." This Court held: | 
"Were we to assume that the action of the Commission in 
declining to entertain petitioner's complaint, ior to 
investigate the matters pressed by him, constituted an 
order of the Commission nevertheless it would be one 
within the discretion of the Commission under Section 
20 of the Securities Act and, in any event, not such an 
order as would be reviewable by this court under Section 
9(a) of the [Securities]Act. See Crooker v. Securities 
and Exchange Commission, 1 Cir., 161 F. 2d 944, 949." 
(Footnote omitted.) 


| 
The provisions of the Securities Act referred to in the Leighton opinion 


are in all relevant respects comparable to the sections of the Securities 


| 31/ 
Exchange Act which relate directly to the instant matter. 


30/ These determinations are consistent with an earlier holding by the 
Court of Appeals for the Second Circuit that a denial of "a request 
to amend a rule of the Commission" is "not a proceeding within the 
meaning of section 25(a)" of the Securities Exchange Act. Third 


Ave. Ry. Co. v. Securities and Exchange Commission, 85 F. 2d 914, 915 
(C.A. 2, 1936). | 


Just as in Section 20 of the Securities Act, 15 U.S.C. 77t, the 
language of Section 21(e) of the Securities Exchange Act, 15 U.S.C. 
78u(e), specifically provides that the question of statutory en- 
forcement through institution of an injunctive action is a matter 
within the Commission's discretion. The jurisdictional grant 

of Section 9(a) of the Securities Act, 15 U.S.C. 77i(a), is, if 
anything, broader than that of Section 25(a) of the Securities 
Exchange Act, 15 U.S.C. 78y(a), since "any person aggrieved" 

by an "order" may seek review under the former) provision, while 
under the terms of the latter he mst also have been a "party" 

to a “proceeding." 


Questions similar to those raised by the present petition were 


also decided in Crooker v. Securities and Exchange Commission, 161 F.2d 


944 (C.A. 1, 1947), which was relied upon by this Court in Leighton, 
supra, 95 App. D.C, at 218, 221 F. 2d at 92, There the Court of Appeals 
for the First Circuit dismissed a petition for review of an order by which 
the Commission had accelerated the effective date of a registration state- 
ment under Section 8(a) of the Securities Act of 1933. The petitioner 
had sought unsuccessfully to have the Commission take administrative 
action to prevent the registration statement from becoming effective. 
The court held, 161 F.2d at 949: 

“If the intent of this prayer is to obtain from this court 

a decree directing the Commission to institute a proceeding 

under §8(d)/| looking toward a stop order suspending the effec- 

tiveness of the registration statement, it is clear that no 

such power is conferred upon this court. The language of 

§8(d) is permissive merely, conferring administrative dis- 

cretion upon the Commission to institute such a proceeding 

‘if it appears to the Commission’ that a registration state- 

ment is false or misleading. Cf. Jacobsen v. National 

Labor Relations Board, 3 Cir., 1941, 120 F.2d 96, 99, 100. 

For the same reason we are without power to direct the 

Commission, at the instance of a private petitioner, to 

make an investigation under §20(a) or to institute injunc- 

tion proceedings under §20(b)." 

The foregoing cases are fully in accord with the many rulings of 
this and other courts holding the exercise of administrative discretion 
to institute an action in court, initiate administrative proceedings or 
otherwise to take action to enforce the law is not a matter which may 
properly be reviewed by the courts. See, e.g., Powell v. Katzenbach, 
123 App. D.C. 250,/ 359 F. 2d 234 (1965), certiorari denied, 384 U.S. 
906, rehearing denied, 384 U.S. 967 (1966); Division 1267, Amalgamated 


Association v. Ordman, 116 App. D.C. 7, 320 F. 2d 729 (1963); Retail Store 


Employees Union Local v. Rothman, 112 App. D.C. 2, 298 F. 2d 330 (1962); 
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Goldberg v. Hoffman, 225 F. 2d 463 (C.A. 7, 1955); Moges v. Kennedy, 219 
F. Supp. 762 (D.D.C., 1963). In these areas administrative officers and 
agencies must necessarily have wide discretion; they are not required to 
act in every case that may come to their attention but are merely enabled 


to do so. See National Labor Relations Board v. Indiana and Michigan 


Electric Co., 318 U.S. 9, 18 (1943). 


While the Medical Committee recognizes the broad enforcement 
discretion granted to the Commission under the Securities Exchange Act, 


it argued in response to the Commission's motion to dismiss that the 


existence of administrative discretion does not preclude all judicial 


review (Mem. 15-24). Thus, while the Medical Committee admitted that 
| 


it is not entitled to obtain review of the Commission's exercise of 
discretion whether to take enforcement action, it urged that this Court 
has jurisdiction to review what it considered to be a noretioeesiory. 
"threshold" legal issue--whether the Commission's "refusal to take 

| 


action against Dow resulted 'from a misunderstanding of the law'" (Mem. 


19) and it referred to a "long line of cases" which, it asserted, 
| 
has permitted review of "threshold legal questions" (Mem. 16). 
In each of the cases relied upon (Mem. 18-19), if certain condi- 


tions were present the administrative agency was requited under law 


32/ 
to make a discretionary decision; in that context, there has been 


judicial review of an agency's determination as to whether those con- 
33/ 
ditions were present. 


In the situations cited, however, where an agency may have 
erroneously refused to consider a matter which it was'in fact required 


to consider, the private party would otherwise have had no remedy. Here, 


EE 


32/ Thus, in McGrath v. Kristensen, 340 U.S. 162 (1950), the controversy 
involved the legal right of the alien to be considered for suspen— 
sion" of deportation, 340 U.S. 169; and judicial review was found 
appropriate only because the claimant had "such status as entitles 
him to consideration" (emphasis added), 340 U.S. at 171; and the 
Court in Kristensen recognized Perkins v. Elg, 307 U.S. 325 (1939), 
to involve a comparable situation, 340 U.S. at 169-171. Similarly, 
in Office Employes International Union v. National Labor Relations 
Board, 353 U.S. 313 (1957), the right of a union to be heard on 
unfair labor practice complaints it had filed was explicitly upheld. 
And in Interstate Commerce Commission v. Humboldt Steamship Co., 
224 U.S. 474 (1912), the Court affirmed the decision of the Court 
of Appeals noting that "the Commission refused to proceed at all, 
though the law required it to do so; and to so do as required--that 
is, to take jurisdiction, not in what manner to exercise it-- 
is the effect of the decree of the Court of Appeals . . .," 224 
U.S. at 485 (emphasis added). 


In Perkins v. Elg, supra, the Secretary of State had found that 

“he was without authority to issue . . . [a passport] because 

- - - [plaintiff] was not a citizen of the United States," 307 

U.S. at 328, and the Court upheld judicial review to consider 

his authority to act in the circumstances, 307 U.S. at 349-350. In 
McGrath v. Kristensen, supra, the question sought to be reviewed 
similarly involved "a statutory prerequisite to the Attorney 
General's exercise of his discretion . .. ." 340 U.S. at 165. 
Likewise, in Interstate Commerce Commission v. Humboldt Steamship 
Co., supra, the Court examined the scope of the agency's authority 
after “the Coumission decided that it was ‘without jurisdiction 

to make the order sought by complainant,'" 224 U.S. at 479. And 
in Office es International Union v. National Labor Relations 
Board, supra, it was held that since, with regard to its own 
employees, a labor union was within the definition of an "employer" 
under the National Labor Relations Act, 353 U.S. 316-318, the Board 
had no discretion "to remove unions as employers from the coverage 
of the Act after Congress had specifically included them therein," 
353 U.S. at 319. 
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the Medical Committee had the obvious remedy of itseldseéking 

an injunction against violation of the proxy rules by Dow rather than 
seeking a ruling by this Court that the Commission's alleged interpre- 
tation was incorrect. See J, I, Case v. Borak, 377 U.S. 426 (1964); 
Studebaker Corp. v. Gittlin, 360 F. 2d 692 (C.A. 2, 1966). 

Although the Medical Committee asserts “substantive rights" in the 
Present matter comparable to those which existed in the cases it cites 
(Mem. 42), it has provided not a single authority ees even broadly 
implies that it, or any other person, may compel the Commission to 
exercise its discretion in an enforcement matter. The cases we have 
discussed, su ra, pp. 22-25, unequivocally demonstrate the absence of 
any such right. And the Supreme Court has held that where, as here, 


discretion is unqualified, judicial review is unavilable. Thus in 


Schilling v. Rogers, 363 U.S. 666 (1960), review was sought of an 
administrative decision that the petitioner was not eligible under the 
Trading With the Enemy Act for the return of property vested in the 


alien property custodian. The relevant statute provided that the 


appropriate federal officer "may return any [such] property” when 


certain conditions, relating to the nature of the claimant, existed, 


and the Director of the Office of Alien Property had concluded that 
the claimant did not meet the prescribed standards. As in the case 

at bar, the petitioner in Schilling argued "that even though he might 
not be entitled to judicial review of an adverse administrative 
determination on the merits of his claim" because of its discretionary 
character, he would nevertheless be entitled to review of the error 


of law he asserted had been made ' ‘on the issue of his eligibility," 
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(original emphasis). In fact, the petitioner in Schilling expressly 
relied upon McGrath v. Kristensen, one of the cases emphasized by the 
Medical Committee,’ see nn. 32-33, supra. But the Supreme Court ruled that 
the very distinction which the Medical Committee advances, and for which 
it cites McGrath and similar authorities, may not properly be made 

where, as here, the discretion is granted in “permissive terms." 

See 363 U.S. at 674-675. In such cases, the Supreme Court held, the 
limitation expressed in the Administrative Procedure Act which bars 
judicial review where "agency action is by law committed to agency 
discretion" is applicable. 363 U.S. at 670, 674. A similar principle 


was applied in Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 317-318 


(1958). And cf. Moog Industries, Inc. v. Federal Trade Commission, 355 U.S. 
34/ 
411, 413 (1958) (per curiam) ; and Chicago & Southern Air Lines, Inc. v. 


35/ 
Waterman Steamship Corp., 333 U.S. 103, 106 (1948). And in many other 


cases the same principle has been applied to hold that a grant of dis- 
cretion which is couched in permissive terms renders unreviewable the 
agency's determination whether discretion should be exercised. See, e-g-, 
United States v. Walker, 409 F, 24-477, 480 (C.A. 9, 1969); Knight News- 
papers, Inc. v. United States, 395 F. 2d 353, 358 (C.A. 6, 1968); Heffel- 


man v. Udall, 378 F. 2d 109, 112 (C.A. 10), certiorari denied, 389 U.S. 
eee eens 


34/  ". . . the [Federal Trade] Commission alone is empowered to develop 

that enforcement policy best calculated to achieve the ends con- 
templated by Congress and to allocate its available funds and 
personnel in such a way as to execute its policy efficiently and 
economically." 


"Where Congress has authorized review of ‘any order’ or used 

other equally inclusive terms, courts have declined the opportunity 
to magnify their jurisdiction, by self-denying constructions which 

do not subject to judicial control orders which, from their nature, 
from the context of the Act, or from the relation of judicial 

power to the isubject-matter, are inappropriate for review." 
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926 (1967); Balanyi v. Local 1031, Internat'l Bro. of Electrical Workers, 
374 F. 2d 723 (C.A. 7, 1967); Chernock v. Gardner, 360 F. 2d 257, 259 


(C.A. 3, 1966); Ferry v. Udall, 336 F. 2d 706, 712 (C.A. 9, 1964), 
certiorari denied, 381 U.S. 904 (1965); United States v. Wiley's Cove 


Ranch, 295 F. 2d 436, 440-441 (C.A. 8, 1961). 


The authority granted the Commission by Sections 21(a) and 21(e) 
of the Securities Exchange Act, supra, p. 18, could hardly be more 


permissively phrased. As the Court of Appeals for the Eighth Circuit 


has pointed out, these are grants of authority ". . |. in which 


the Commission has been given absolute discretion as\-to exercise and 
exclusive judgment as to field and scope," so that 


"(i]t is an area in which an individual may make request 
of the Commission, but in which there is no basis for him 
to make demand. What is involved is wholly internal 
administrative power and function, which the courts have 
no jurisdiction to compel the exercise of." 


| 
Dyer v. Securities and Exchange Commission, 291 F. 24 774, 781 (C.A. 8, 
36/ 
1961) (demand for investigation of alleged proxy-rules viola tion). 


And this Court in Leighton, supra, 95 App. D.C. 217, 221 F. 2d 


91, properly applied the principle that was later enunciated in 
i 


36/ Although the Medical Committee, in response to the Commission's 
motion to dismiss this petition, asserts "substantive rights" 
in this matter (Mem. 42), in initially seeking the aid of the Com- 
mission the Medical Committee appeared to have understood that con- 
sideration of its letters by the staff and by the| Commission was 
not a matter of right. See letter dated February! 3, 1969, ("request 
a staff review, . ."; "request an oral argument before the Commis- 
sion itself")(17a) and letters dated February 28,/ 1969 ("renew our 
request that the decision . . . be reviewed by the Commission" (24a); 
"renew our request that the decision . . . be reviewed by the Com- 
mission" (25a); "we request that the Commission review the decision 
« « « and take the necessary steps to compel Dow to include the pro- 
posal . . ." (26a) and "request that the Commission take appropriate 
action to compel . . ." the proposal's inclusion in the proxy state- 
ment (3la)) (emphasis added). 


Schilling when it held that the Commission's investigatory discretion-- 
which is, in terms, identical to its enforcement discretion--was of a 
character sufficient to render inapplicable both the specific Securities 


Act review provision and the judicial review provisions of the Administra- 


tive Procedure Act: 


"The discretionary character of the Commission's action 
[as with respect to the Securities Act provision] like- 
wise removes it from Section 10 of the Administrative 
Procedure Act, which excepts from its provisions for 
judicial review agency action committed by law to agency 
discretion." 95 App. D.C. at 218, 221 F. 2d at 92 
(emphasis added). 37/ 


In Curran v. Laird, C.A. D.C., No. 21040 (Nov. 12, 1969) (en banc), 


this Court, relying upon its decision in Leighton (Slip Op. at 


13 n.16), reaffirmed its conclusion ". . . that there is a narrow 


band of matters that are wholly committed to official discretion 


37/ The judicial-review provisions of Section 10 of the Administrative 
Procedure Act of 1946, which, as codified, now comprise Chapter 7 
of Title 5 of the United States Code, were designed to be a general 
restatement of recognized principles of judicial review, Attorney 
General's Manual on the Administrative Procedure Act, 93 (1947), 
and the introductory clause of that section, now codified as 
5 U.S.C. 701 (which denied review". . . so far as . . . agency 
action is by law committed to agency discretion . . ."), was 
intended “to restate the existing law as‘to the area of reviewable 
agency action," id. at p. 94. See Administrative Procedure Act, 
Legislative History, 79th Congress (1944-46), S. Doc. No. 248, 
79th Cong., 2d Sess. (1946), at pp. 38 (Senate Judiciary Committee 
Print), 83-84 (House Hearings), 224, 229 (views of the Attorney 
General as set forth in the Senate Committee Report). Thus, it is 
not surprising that the principle of nonreviewability that was 
applied by this Court in Leighton and by the Supreme Court in 
Schilling had been recognized by the Supreme Court prior to the 
enactment of the Administrative Procedure Act. See, e.g., Z& F. 
Assets Realization Corp. v. Hull, 311 U.S. 470, 489 (1941). As 
the House Committee stated in its report, as reprinted, S. Doc. No. 
248, supra p. 233 at 275: ‘Matters of discretion are necessarily 
exempted from the section, since otherwise courts would in effect 
supersede agency functioning." 
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- « -" (Slip Op. at 15). This Court there noted, "Not all operations 
of government are subject to judicial review, even though they may 
i 


have a profound effect on our lives" (Slip Op. at 18) (footnote omitted). 


In Curran, supra, the president of the National Maritime Union brought an 


action seeking enforcement of the Cargo Preference Act, 10 U.S.C. 2631. 
| 
Curran contended that the Act provided that military ¢argo must be 
shipped on "available American ships" before resort is had to foreign 
| 


vessels (Slip Op. at 9). The Secretary of Defense had ordered the 
utilization of foreign flag ships to carry American military cargo. 


| 
In response to appellant's contention that this Court jshould order the 
Secretary to "consider" the national defense reserve fleet as available 
| 
American ships, this Court noted: 


"This court cannot sit in judgment to review a determinati on 
which involves appraisals like those outlined. | The manifest 
difficulties cannot be obviated by construing the statute 

as requiring only that the authorities "consider" the feasi- 
bility of employing the reserve fleet ships for transporting 
military cargoes. There is no satisfactory exit once the 
judiciary crosses the threshold and enters the domain of these 
matters. Unless our determinations are to be merely precatory, 
a decision that Military Sea Transportation Service or the 
Department of Defense mst 'consider' using mothbalied ships 
necessarily invites future litigation concerning first the 
fact of such consideration vel non, and then whether the 
consideration has sufficient tationality to escape condemna- 
tion as an empty formality." (Slip Op. at 17-18.) 


Review in the present case would similarly be inappropriate, 
for any ruling made by this Court would have little if lany application 
to future manifestations of the continuing controversy between the 
Medical Committee and Dow. Only where a shareholder and management 
are at odds with respect te a specific proposal to be considered by 
shareholders at a corporate meeting yet to be held can |i be concluded 


that a case or controversy exists. Here, there is the possibility that 
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the Medical Committee might vary its proposal, perhaps because of changed 
circumstances, or, that Dow might not refuse to include the proposal, 

or even that the Commission in the meantime might find that the public 
interest in fair corporate suffrage has required a change in the 
standards set forth in its rules. Assuming, nevertheless, that this 
Court should rule that Dow's omission violates the proxy rules and 
directs that the Commission act in conformity with that view, or that 
this Court should direct the Commission to make a determination as to 
whether Dow has violated the Froxy rules, the Commission, as the Medical 
Committee itself recognizes (Mem. lo, 24), would in no event be bound to 
take enforcement action. Moreover, in any enforcement action that 

might be brought, whether by the Commission or by the Medica? Committee, 
Dow would presumably be entitled to challenge a ruling of this Court 

on the applicability of the mules to its last year's proxy material in 
an evidentiary hearing that the present petition for review seems cal- 


38/ 
culated to avoid, 


4. The Commission Has Issued No Declaratory Ruling. 


In Leighton, supra, 95 App. D.C. 217, 221 F. 2d 91, as is clear 
fran the Commission's brief in that case, it was disagreement with the 


petitioner's interpretation of law, rather than some other form of 


338/ The Medical Committee seems plainly to consider this proceeding 
to be a substitute for an action against Dow in connection with 
future proposals (Mem. 42-47). Thus it apparently hopes that a rul- 
ing by this Court will dissuade Dow from defending its position in 
the future. The Medical Committee expressly contends that the "in- 
convenience" to it of having to risk “pretrial discovery, pretrial 
motions practice, and possibly a trial" is an adequate basis for a 
"'pragmatic' and ‘realistic’ approach" that would plainly deny those 
procedures to Dow, which may not consider them to be inconvenient at 
all (Mem. 45-46). 


enforcement judgment, which was the basis of the Commission's refusal 


The same was true with regard to the Peck decision in the 


Second Circuit, noted supra, p. 9. Unlike the case at se. Mr. Peck 

had obtained "the Commission's, as distinguished from the staff's state- 
ment that the See agrees with the management's position in this 
proxy controversy." | These are therefore a fortiori bathorittes in 
requiring dismissal of this petition for fe ea Ae here the 
minute of Commission action (App. 46a) shows only that the members of 


the Commission decided to raise "no objection" to the course of action 
\) 


| 
that Dow intended to follow--the omission of the Medical Committee's 


proposal from the management proxy materials. The minute dozs not 


set forth the reasons upon which that determination was made or indeed 


whether members of the Commission reached that result for the same 


| 
reasons. Consequently, no inference concerning the basis upon which the 
i} 


TT 


See, Brief for Respondent in Support of Motion to| Dismiss Petition 


for Review (passim), Leighton v. Securities and Exchange Commission, 
supra, 95 App. D.C. 217, 221 F. 2d 91. 


| 
See, Brief of Respondent in Support of Motion to Dismiss Petition 


for Review at p. 7 n.2, Peck v. Securities and Exchange Commission, 


supra, C.A. 2, No. 22289, April 7, 1952. 

| 
We do not think it unfair to point out a basic inconsistency in the 
Medical Committee's approach to per curiam Opinionless decisions 
of federal courts as compared with opinionless cecisions of federal 
administrative agencies. In response to the Commission's citation 
of two unreported decisions of the Second Circuit involving similar 
issues to those herein raised by the Medical Committee, petitioner 
asserted that no reliance could be placed on those opinions because 
". . . there is no way this Court can know what reasoning led to 
that result. This lack of information as to the reason for the 
Court's action is not remedied by respondent's reliance upon language 
appearing in the briefs of the parties in the casé . . ." (Mem. 10 n.2). 
The same can be said of the Medical Committee's désire to draw un- 
warranted references from the Commission's minute of March 24, 1969. 


Commission acted may reasonably be drawn. Accordingly, the contention 
that the Commission "necessarily" made a legal determination (Mem. 15), 
which is basic to the Medical Committee's claim that this Court has 
jurisdiction of its petition for review, is a patent non sequitur; 
particularly since, as the Medical Committee has acknowledged, the 
Commissioners may have acted on the basis of considerations other than 

the purported legal conclusion and it was within their discretion to do 

so (Mem. 15-16). It is well settled that except to the extent articulated 
by an agency as a basis for its action, the thought processes which 
underlie administrative decisions are not a proper subject for judicial 
inquiry. See United States v. Morgan, 313 U.S. 409, 422 (1941); Morgan v. 
United States, 304.U.S. 1, 18 (1938). And speculation with respect thereto 
is especially inappropriate here, since the Securities Exchange Act 
explicitly provides that the Commission's failure to take action shall 

not be construed to connote approval of activities which purport to 
comply with that statute's requirements, see Section 26, 15 U.S.C. 78z, 


and Rule 14a-9(b), 17 CFR 204.14a-9(b), which specifically applies this 


doctrine to activities relating to proxy solicitations. 


Moreover, even if it were assumed that the Commission, in the 
manner suggested by the petition for review, has rendered an inter- 
pretation of its proxy rules, it is an informal advisory opinion and 
this Court has recognized that informal advisory opinions are not 
the proper subject|of judicial review. In Helco Products Co., Inc. 
v. McNutt, 78 App.iD.C. 71, 137 F. 2d 681 (1943), this Court upheld 


the dismissal of aicomplaint for a declaratory judgment filed after 


plaintiff had received an administrative interpretation, which it 


regarded as erroneous, that actions it proposed to cae would violate 


the Federal Food, Drug and Cosmetic Act. This Court observed, 71 
App. D.C. at 74, 137 F. 2d at 684; | 

"To permit suits for ceclaratory judgments upon mere 
informal, advisory, administrative opinions might well 
discourage the practice of giving such opinions, with 
a net loss of far greater proportions to the average 


citizen than any possible gain which could accrue (footnote 
omitted). 


The distinction recognized in Helco between unreviewable informal advisory 
opinions and reviewable final agency action plainly has continued vitality. 


See Abbott Laboratories v, Gardner, 387 U.S. 136, 151! (1967). and see, 
——S an i 


First Savings and Loan Association of the Bahamas, Ltd. v. Securities 


and Exchange Commission, 358 F. 2d 358, 359, 360 (C.a! 5, 1966), where 


it was pointed out that a letter from the Chief Counsél of the Commis- 


sion's Division of Corporation Finance stating 


“Pursuant to your request, the matter has been submitted 
to the Commission and the Commission has authorized me to 
inform you that, in their opinion, the exemption contained 


in Section 3(a)(5) is not available to the Associiation," 
constituted only "an informal reply from the Commission," which did 
42/ | 
hot amount "to a declaratory order." 


The favorable impact of advisory Opinions on the securities bar is 


well recognized. The procedure whereby the Commission, or its staff, 
renders an interpretation of the federal securities laws has enabled 
| 


practicing attorneys to fulfill their obligation to their clients. 


42/ See also, Standard F Co. v. Midwest Stock Exchange, 
178 F. Supp. : el., 1959), where the| court noted that 
ing ar enforcement action 


m and not) the entry of a 
taken. | 
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As the second Hoover Commission noted, this procedure of informal advisory 


opinions has been "most successfully used" by the Securities and Exchange 


43/ 
Commission. As one of the leading authorities on securities law has 


noted: 


"There is no formal procedure for obtaining Commission 
review of staff positions. But the Commission will 
sometimes grant an informal hearing." 


III Loss, Securities Regulation 1896 (1961), as supplemented, VI Loss at 


4026 (1969). Professor Loss has noted that the beneficial service per- 
formed by the Commission in rendering advisory opinions would be short- 
lived if this informal procedure became more formalized: 


"The more formalized the widely used interpretive service 

becomes, with arguments and perhaps exchange of memoranda 

or briefs on ‘appeal' to the Commission, the more cautious 
both Commission and staff are apt to become in expressing 

themselves in advance as to the applicability of the acts 

and rules to particular factual sections" (ibid.) 44/ 


4s should be apparent from the foregoing discussion, we do not 
contend that action of the Commission must be embodied in a document 
labeled "order" to be reviewable. The lack of such formality, however, 
together with the lack of any adjudicatory procedure established 


to enforce the proxy rules by administrative directive, make clear 


43/ Commission jon Organization of the Executive Branch of the Govern- 
ment, Iask Force Report on Legal Services and Procedure 189 (1955). 


“Because declaratory orders have been used relatively little, 
advisory opinions have been the mainstay for supplying the 
need for authoritative advice concerning contemplated transac- 
tions. Quantitatively, the SEC has been outstanding, as its 
staff answers thousands of informal inquiries each year about 
the interpretation and application of the statutes and regula- 
tions administered by the SEC." 1 Davis, Administrative Law 
Treatise Section 4.09 (1958) (footnote omitted). 


As Professor Davis has noted, these advisory opinions presently 
ae: “differ from declaratory orders in their lack of reviewability 
. - i Davis, Administrative Law Treatise Section 4.09 (1958). 


Ab! 


| 
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| 
| 


| 

that the Commission had no thought of exercising its discretion 
45/ | 

to issue a declaratory ruling. This is apparently recognized by 


petitioner (Mem. 10). Accordingly, Red Lion Broadcasting Company v. 


Federal Communications Commission, 395 U.S. 367, 372-373 n.-3 (1969), upon 
| 


which the Medical Committee relies (Mem. 33), is in no way applicable, 
| 

since, as the Supreme Court there pointed out, in that case the agency 
| 

involved acted under the authority of the Administrative Procedure 


Act and its own rule providing for a declatory ruling. See 5 U.S.C, 


46/ 
554(e), 47 CFR §1.2, and 29 Fed. Reg. 10415, 10416 (July 25, 1964).— 


Furthermore, in Red Lion, the petitioner had been directed, under risk 


of substantial penalty, to conform its activities to the agency's 


view of what the law required; here the Commission's determination to 
| 


take no action neither creates obligations nor denies rights to any 


person. Banzhaf v. Federal Communications Commission, | App. D.C. 
anenat ——aeee Ss OnS Commission, |___ 


| 
The Securities Exchange Act does not in terms authorize this 
Commission to grant a declaratory judgment. The! Administrative 
Procedure Act, as codified in 5 U.S.C. 554(e), provides only that 
‘the agency "may issue" such an order "in its sound discretion." There 
is nothing here to suggest that the Commission was purporting to 
issue a declaratory order in this case. In any évent, the 
discretionary character of the authority to issue declaratory 
orders places an agency's refusal to grant declaratory relief 
beyond judicial review, see pp. 33 through 36, supra. 


The Supreme Court did not, as suggested by the Medical Committee, 
find the absence of procedural formalities “simply beside the 

point" (Mem. 34). ft merely observed that the agency was authorized 
to make a declatory order in the circumstances, and that the peti- 
tioner had waived "any objection it might have had to the procedure 
of the adjudication" by having “adopted as its own the Government's 
position that this was a reviewable order... .!' 395 U.S. at 372- 
373 n.3. 
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» 405 F. 2d 1082 (C.A. D.C., 1968), certiorari denied sub_nom. 


SEE 


Tobacco Institute,' Inc. v. Federal Communications Commission, 38 U.S. 
Law Week 3117 (Oct. 13, 1969) (U.S., No. 47), is wholly inapposite 
since, in direct contrast to the instant case, Banzhaf involved a 
petition for review of an unquestioned exercise of rulemaking authority 


47/ 
and imposed legal ‘responsibilities upon regulated entities. 


CONCLUSION 


For the foregoing reasons the Commission's motion to dismiss 


should be granted. 
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4]/ See Television Station WCBS-TV, 9 F.C.C. 2d 921, 945-949 (1967) 
affirmed sub nom. Banzhaf v. Federal Communications Commission : 
supra. Procedural deficiencies in the agency's original ‘action 
8 F.C.C. 2d 381 (1967), were held remedied by the agency's recon- 
sideration, App. D.C. at__ , 405 F. 2d at 1104. 
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. MEDICAL COMMITTEE FOR HUMAN RIGHTS, 


Petitioner, 


eagainst- No. 23105 
SECURITIES AND EXCHANGE COMMISSION, 


Respondent. 


MOTION TO DISMISS PETITION FOR REVIEW 


The Securities and Exchange Commission respectfully moves this 
Court for an order dismissing the petition for review filed by the 


Medical Committee for Human Rights because this Court lacks jurisdiction: 


1, The Medical Committee is not a person aggrieved by any 
order issued by the Commission in a proceeding under the Securities 


Exchange Act to which the Medical Committee is a party; 


2. The petition for review relates solely to matters committed 
tq Commission discretion by law; 
3. The Medical Committee has suffered no legal wrong because 
of Commission action nor has it been adversely affected or aggrieved 


by Commission action within the meaning of any relevant statute; 
i 


e2e. 


4. Even if it were assumed that the matters raised by the pee 


tition are proper subjects for judicial review, this Court is not a 
court of competent jurisdiction under any relevant statute. 
Respectfully submitted, 


ler te~ 


DAVID FERBER 
Solicitor 


Votcllcro™ LtE~. 


RICHARD E, NATHAN 
Attorney 


Securities and Exchange Commission 
Washington, D. C. 20549 


Washington, D. C. 
‘July 8, 1969 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


MEDICAL COMMITTEE FOR HUMAN RIGHTS, 
Petitioner, 
Vv. : Docket No. 23105 


SECURITIES AND EXCHANGE COMMISSION, AFFIDAVIT 


Respondent. 


CITY OF WASHINGTON 


) 
) ss: 
) 


DISTRICT OF COLUMBIA 


MATTHEW E. JAFFE, being duly sworn, deposes and says: 
1) TI am an attorney employed in the Division of Corporation 


Finance of the Securities and Exchange Commission since April 1967, 
| 


and in the course of such employment I have become familiar with the 


facts underlying this proceeding. 
2) On March 24, 1969, Courtney Whitney, Jr., Chief Counsel 
of the Division of Corporation Finance, instructed me to inform by 
telephone counsel for Dow Chemical Company ("Dow") and the Medical Com- 
mittee for Human Rights ("Medical Committee") of the Comnission's deter- 
mination that day not to take any action if a certain proposal of the 
Medical Committee were omitted from Dow's proxy statement in connection 
with Dow's 1969 annual meeting. That same day, I called Mr. Jeffrey 
Bauman, counsel to the Medical Committee, and Mr. Walter Groening, counsel 


to Dow, and informed them of the Commission's determination. Subsequently, 


letters noting the Commission's determination were sent to these gentlemen. 
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3) Further affiant sayeth not. 


Sworn to before me this 18th 
day of December, 1969. 


Notary Public 


Thy Cosel: 


My Commiusion Tnylven May $1, 197: 


